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EXECUTIVE SUMMARY
The main objective of introducing the contaminated land regime in England is to
remove unacceptable risks to human health and the environment from land
contamination.
Part II A of the Environmental Protection Act 1990 provides a system for the
identification of land where contamination is causing unacceptable risks to human
health or the wider environment given the current use and circumstances of the land.
It requires local authorities to inspect land in their area for the presence of
contamination and to secure remediation of any sites that present unacceptable
risks.
Revised Statutory Guidance was published by the Government in April 2012, which
is reflected in this strategy. This statutory guidance sets out the Government’s
overarching objectives on contaminated land and the Part II A regime, which are:

(a)

To identify and remove unacceptable risks to human health
and the environment.
(b)
To seek to ensure that contaminated land is made suitable
its current use.
(c)
To ensure that the burdens faced by individuals, companies and
society as a whole are proportionate, manageable and
compatible with the principles of sustainable development.

for

The legal provisions of requiring land to be remediated should only be used where no
appropriate alternative solution exists, such during redevelopment of land under the
planning system
Part II A requires every local authority to cause its area to be inspected from time to
time for the purpose of identifying contaminated land and to enable it to decide if any
such land should be designated as a special site.
The Guidance requires local authorities to produce a written strategy which sets out
its approach to carrying out its inspection duties
This guidance also specifies the content of the strategy, which must be subject to
periodic review.
The statutory definition of contaminated land is very specific:
“Any land which appears ….to be in such a condition, by reason of
substances in, on or under the land, that –
(a) significant harm is being caused or there is a significant
possibility of such harm being caused; or
(b) pollution of controlled waters is being or is likely to be,
caused.”
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This means that the strategy is not designed to address all areas of land with
elevated levels of substances in, on or under them. Instead, the legal powers are
reserved for situations where harm is, or is likely to be caused, and where the
situation cannot be controlled by other legislation, such as planning or waste
management.
The initial stage in identifying potentially contaminated sites is to search historical
records for the Borough to identify past industrial usage and to assess the hazards
associated with them. This information will then be compared to the current usage of
the sites to make a basic assessment as to whether there is a possibility of harm
being caused to any people, buildings, certain other property, and certain
ecosystems. This will enable priorities for further investigation to be assessed.
Detailed studies of individual sites may then be undertaken, starting with those where
the perceived risk of possible harm is highest.
The detailed studies will include further research of historical and environmental
information and this may lead to a conclusion that intrusive site investigations are
required. It is envisaged that at this stage persons who have an interest in the
affected land will need to be involved in the process. The experience of other
authorities is that members of the public should be fully involved in any situation
where there are concerns over potential contamination that may affect their lives.
This involvement needs to be carefully managed so that all parties involved have
confidence in the outcome of the investigation (and possibly remediation) process.
At this stage advice will be taken from other agencies (in particular the Environment
Agency) and it may also be necessary to employ the services of environmental
consultants to carry out detailed investigations and provide technical reports.
If the results of the investigations indicate that there is an unacceptable risk of
contamination resulting in serious harm or pollution of controlled waters, then, it will
be necessary to implement remediation works. In this event, the cost of the works
will be borne by the person responsible for the contamination, but if they cannot be
found then, ultimately, the current landowner or the Council (in the case of orphaned
sites) may have to carry the liability. It must be remembered that the Council owns a
large amount of land in the Borough and may be liable for costs of any investigation
or remediation works as a landowner.
Although Part II A of the Act gives the Council powers to require investigation or
remediation works to be carried out, the Council will encourage the person(s) it
decides is liable to carry out the works voluntarily.
Under Part 2A , the enforcing authority may need to decide whether and how to act in
situations where such decisions are not straightforward, and where there may be
unavoidable uncertainty underlying some of the facts of each case. In so doing, the
authority should use its judgement to strike a reasonable balance between:
a)

dealing with risks raised by contaminants in land and the benefits
of remediating land to remove or reduce those risks; and

b)

the potential impacts of regulatory intervention including financial
costs to whoever will pay for remediation (including the taxpayer
where relevant), health and environmental impacts of taking action,
property blight, and burdens on affected people.

The authority should take a precautionary approach to the risks raised by
contamination, whilst avoiding a disproportionate approach given the circumstances
CONTAMINATED LAND STRATEGY
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of each case. The aim should be to consider the various benefits and costs of taking
action, with a view to ensuring that the regime produces net benefits, taking account
of local circumstances.
Where land is found to be contaminated land, in accordance with the statutory
definition, then the council will have to place details on a public register. The council
will also collect a lot of data on sites that were formerly occupied by e.g. industrial
uses that could have contaminated the land but do not fall within the statutory
definition. This data will not be put on the public register.
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1 INTRODUCTION AND LEGISLATIVE CONTEXT
1.1 BACKGROUND TO THE LEGISLATION
The UK has a strong industrial heritage, having led the Industrial Revolution from the
mid-18th Century onwards. However, the economy developed with little regard for the
environment; air, water and land pollution was barely considered in the drive to
increase industrial output. This continued until the mid-1970s, when legislation to
protect the environment began to emerge.
Modern industry, of course, is now regulated much more stringently on environmental
matters such as pollution and carbon emissions; however, an unwelcome legacy
from the Industrial Revolution remains, with many redundant factories, landfills and
other sites, and their environmental impacts, still to be addressed.
The Government, in its response to the 11th report of the Royal Commission on
Environmental Pollution in 19851, announced that the Department of the Environment
was preparing a circular on the planning aspects of contaminated land. The draft of
the circular stated that:
Even before a planning application is made, informal discussions between an
applicant and the local planning authority are very helpful. The possibility that
the land might be contaminated may thus be brought to the attention of the
applicant at this stage, and the implications explained.
Thus suggesting that it would be advantageous for the planning authorities to have
available a list of potentially contaminated sites.
In 1988 the Town & Country Planning (General Development) Order required local
planning authorities to consult with waste disposal authorities if development was
proposed within 250m of land which had been used to deposit refuse within the last
30 years.
In January 1990 the House of Commons Environment Committee published its first
report on contaminated land2. This document, for the first time, expressed concern
that the Government’s suitable for use approach, “... may be underestimating a
genuine environmental problem and misdirecting effort and resources”. The
Committee produced 29 recommendations, including the proposals that:
The Department of the Environment concern itself with all land which has
been so contaminated as to be a potential hazard to health or the
environment regardless of the use to which it is to be put, and;
The Government bring forward legislation to lay on local authorities a duty to
seek out and compile registers of contaminated land.
Immediately following the House of Commons report the Environmental Protection
Act 1990 had at Section 143, a requirement for local authorities to compile, ‘Public
registers of land which may be contaminated’. If enacted this would have required
local authorities to maintain registers of land that was, or may have been
1

Royal Commission on Environmental Pollution, ‘Managing Waste: The Duty of Care’,
Eleventh Report (Cmnd 9675, 1985)
2
Contaminated Land, First Report, Session 1989-1990, HC170, 1990
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contaminated, as a result of previous (specified) uses, regardless of the actual risks
posed to humans or property.
In March 1992, the concern about the potential ‘blighting’ effect of public registers
resulted in a press release published by the Secretary of State delaying the
introduction of section 143 stating:
The Government were concerned about suggestions that land values would
be unfairly blighted because of the perception of the registers.
On the 24th March 1993 the Government announced that the proposals for
contaminated land registers were to be withdrawn and a belt and braces review of
land pollution responsibilities was to be undertaken.
The following year (2004), the Department of the Environment consultation paper,
Paying For our Past3, elicited no less than 349 responses. The outcome of this was
the policy document, Framework for Contaminated Land4, published in November
1994. This useful review emphasised a number of key points:





The Government was committed to the, “polluter pays principle”, and,
“suitable for use approach”.
Concern related to past pollution only (there are effective regimes in place to
control future sources of land pollution).
Action should only be taken where the contamination posed actual or
potential risks to health or the environment and there are affordable ways of
doing so.
The long standing statutory nuisance powers had provided an essentially
sound basis for dealing with contaminated land.

It was also made clear that the Government wished to:




Encourage a market in contaminated land;
Encourage its development, and
That multi functionality was neither sensible nor feasible.

The proposed new legislation was first published in in the form of Section 57 of the
Environment Act 1995, which amended the Environmental Protection Act 1990 by
introducing Part 2A (contaminated land). After lengthy consultation on statutory
guidance, this came into force in April 2001.

1.2 TERMINOLOGY
Most of the specific terms used in this Strategy are defined within the text. Some
general aspects of terminology are:



3
4

“Contaminated land” is used to mean land which meets the Part 2A definition
of contaminated land.
Part 2A means Part 2A of the Environmental Protection Act 1990 (as
amended).
The terms “contaminant”, “pollutant” and “substance” as used in this Strategy
have the same meaning – i.e. they all mean a substance relevant to the Part

Paying for Our Past, March 1994
Framework for Contaminated Land, November 1994

CONTAMINATED LAND STRATEGY

JUNE 2016

7

TAMWORTH BOROUGH COUNCIL









2A regime which is in, on or under the land and which has the potential to
cause significant harm to a relevant receptor, or to cause significant pollution
of controlled waters.
“Unacceptable risk” means a risk of such a nature that it would give grounds
for land to be considered contaminated land under Part 2A.
“The Council” or “TBC” means Tamworth Borough Council.
“The “authority” or “enforcing authority” means Tamworth Borough Council
“The Borough” means land falling within the legislative boundary of Tamworth
Borough Council.
“Contaminant linkage” means the presence of a source (of contamination), a
pathway (a way for the source to affect the receptor) and a receptor
(something affected by contamination).
“Remediation” means to carry out works to address contamination, by
breaking the contaminant linkage.
“Statutory Guidance” means any guidance on contaminated land published
for this purpose in accordance with Section 78YA of the Environmental
Protection Act. At the time of writing, statutory guidance is contained within
the following publications:



Department for Environment, Farming and Rural Affairs (DEFRA),
‘Contaminated Land Statutory Guidance’, April 2012
Department of Energy and Climate Change (DECC), ‘Radioactive
Contaminated Land Statutory Guidance’, April 2012

1.3 REGULATORY CONTEXT AND THE NATIONAL OBJECTIVES OF THE
CONTAMINATED LAND REGIME
Prior to 2000, nationally the problems of contaminated land were tackled during
redevelopment and through statutory nuisance powers contained in the
Environmental Protection Act 1990. However, historically, many developments have
been allowed to proceed without recognition of the presence of potentially harmful
contamination or the presence of contamination has been concealed from regulators,
occupiers and residents by developers. The intention of the Part II A regime is to
avoid the recurrence of such situations and to establish a pro-active approach to
contaminated land identification.
The existence of contamination can threaten sustainable development. Sustainable
development places emphasis on the need to provide effective protection of the
environment, prudent use of natural resources, providing for the needs of the least
advantaged in society and on fair treatment of future generations. Land
contamination can threaten sustainable development in several ways:
 it can deprive people of a healthy environment and can cause damage to the
environment and wildlife;
 the cost of remediation represents a high burden on individual companies, homeowners and other landowners, and the economy as a whole;
 it limits the prudent use of our land and soil resources by obstructing the recycling
of previously developed land and increasing development pressures on
Greenfield areas; and
 Soil is a multifunctional asset which sustains directly or indirectly the world’s
human population, animals and plants. reducing the availability of this resource
could compromise the ability of future generations to respond to the challenges
and uncertainties created by global population increases and climate change.
CONTAMINATED LAND STRATEGY
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Much of the reluctance to develop brownfield sites (some of which may be
contaminated) has resulted from the fear of liability for damage caused by previous
contamination and uncertainty about the extent and scale of such liability. Under the
legal principle of caveat emptor (“let the buyer beware”) liabilities in relation to any
piece of land pass to the purchaser if the land is sold, unless the parties agree
otherwise.
Section 57 of the1995 Environment Act 1995, amends the environmental Protection
Act 1990 by inserting Part II A to provide the current contaminated land regime. This
regime seeks to establish an optimum balance between the need to protect human
health and the environment with appropriate remediation. It recognises that the land
contamination issue should be regarded as one of several environmental objectives
that should be of concern to society. Not only have concerns over the potential risks
been influential in forming the definition, but financial, political and social interests
have also played an important role. The Government’s overarching objectives in the
revised 2012 Guidance are:
(a)

To identify and remove unacceptable risks to human health
and the environment.
(b)
To seek to ensure that contaminated land is made suitable
its current use.
(c)
To ensure that the burdens faced by individuals, companies and
society as a whole are proportionate, manageable and
compatible with the principles of sustainable development.

for

The regime provides the statutory definition of contaminated land, which is:
“ Any land which appears to the local authority in whose area it
is situated to be in such a condition, by reason of substances in,
on or under the land, that –
(a) significant harm is being caused or there is a significant
possibility of such harm being caused ; or
(b) pollution of controlled waters is being or is likely to be,
caused.”
The statutory definition is not considered a general definition of contaminated land,
rather it is a limited definition for legal purposes. It defines the remit of the powers of
local authorities and the Environment Agency to take enforcement action to require
the remediation of sites. The definition demonstrates a shift in government policy
away from land used that could pollute land, to the degree of harm caused by
contaminative substances (substances with the potential to pollute).
The term “contamination” is generally reserved for situations where a foreign substance is
present, the concentration of which may or may not be sufficient to cause damage. This is
scientifically distinct from pollution where some form of harm is recognised. In contrast with
the scientific definitions of contamination, the term “contaminated land” has been used to refer
to areas where substances in the soil represent a risk either to human health or the
environment.

The Government advocates a risk assessment approach to determine whether or not
a site is contaminated. Risk is defined as the probability or frequency of occurrence
CONTAMINATED LAND STRATEGY
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of a defined hazard and the magnitude of the consequences to a specific receptor(s).
When determining what is contaminated land the Council can only consider a limited
group of receptors (targets) that might be affected by contamination, namely:






Humans;
Eco-receptors (e.g. Sites of Special Scientific Interest, National
Nature Reserves, Special Areas of Conservation, Special
Protection Areas, Ramsar Sites , Local Nature Reserves);
Property (e.g. crops, produce grown domestically, livestock, other
owned animals); and

Property in the form of buildings.

More detailed descriptions of these receptors and the types of harm that can be
addressed with this legislation are given in Appendices III and IV.
It is anticipated that only a few sites of real concern will fall within this statutory
definition; the remainder falling into a grey area of land affected by contaminative
substances, but that are suitable for their present use. This “suitable for use”
approach to the control and treatment of existing contamination supports sustainable
development both by reducing the damage from past activities and by permitting
contaminated land to be kept in, or returned to, beneficial use wherever practicable.
Remediation must ensure that hazards are treated to the extent that environmental
liabilities and risks to users or occupiers are reduced to an acceptable level.
Under Part 2A , the enforcing authority may need to decide whether and how to act in
situations where such decisions are not straightforward, and where there may be
unavoidable uncertainty underlying some of the facts of each case. In so doing, the
authority should use its judgement to strike a reasonable balance between:
(a) dealing with risks raised by contaminants in land and the benefits of
remediating land to remove or reduce those risks; and
(b) the potential impacts of regulatory intervention including financial costs to
whoever will pay for remediation (including the taxpayer where relevant),
health and environmental impacts of taking action, property blight, and
burdens on affected people.
The authority should take a precautionary approach to the risks raised by
contamination, whilst avoiding a disproportionate approach given the circumstances
of each case. The aim should be to consider the various benefits and costs of taking
action, with a view to ensuring that the regime produces net benefits, taking account
of local circumstances. Under Part 2A , the enforcing authority may need to decide
whether and how to act in situations where such decisions are not straightforward,
and where there may be unavoidable uncertainty underlying some of the facts of
each case. In so doing, the authority should use its judgement to strike a reasonable
balance between: (a) dealing with risks raised by contaminants in land and the
benefits of remediating land to remove or reduce those risks; and (b) the potential
impacts of regulatory intervention including financial costs to whoever will pay for
remediation (including the taxpayer where relevant), health and environmental
impacts of taking action, property blight, and burdens on affected people. The
authority should take a precautionary approach to the risks raised by contamination,
whilst avoiding a disproportionate approach given the circumstances of each case.
The aim should be to consider the various benefits and costs of taking action, with a
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view to ensuring that the regime produces net benefits, taking account of local
circumstances.
The 2012 Statutory Guidance advises that the following should be included in the
strategy:
(a) Its aims, objectives and priorities, taking into account the characteristics of
its area.
(b) A description of relevant aspects of its area.
(c) Its approach to strategic inspection of its area or parts of it.
(d) Its approach to the prioritisation of detailed inspection and remediation
activity.
(e) How its approach under Part 2A fits with its broader approach to dealing
with land contamination. For example, its broader approach may include
using the planning system to ensure land is made suitable for use when it is
redeveloped; and/or encouraging polluters/owners of land affected by
contamination to deal with problems without the need for Part 2A to be
used directly; and/or encouraging problematic land to be dealt with as part
of wider regeneration work.
(f) Broadly, how the authority will seek to minimise unnecessary burdens on the
taxpayer, businesses and individuals; for example by encouraging voluntary
action to deal with land contamination issues as far as it considers
reasonable and practicable.

1.4 RELEVANT LEGISLATION
Whilst this document details the Council’s strategy for dealing with contaminated land
under Part 2A, other legislation exists which also addresses issues of contamination.
Current English legislation for addressing contamination is outlined below.
It is worth noting that the Environmental Damage Regulations (Section 1.4.3) is a
relatively new piece of legislation that has come into force since the original strategy
was published in 2001

1.4.1 ENVIRONMENTAL PROTECTION ACT 1990 PART 2A
Contaminated land is defined under Part 2A (Section 78A) thus:


“Contaminated land” is any land which appears to the local authority in whose
area it is situated to be in such a condition, by reason of substances in, on or
under the land, that—
a. significant harm is being caused or there is a significant possibility of
such harm being caused; or
b. significant pollution of controlled waters is being caused or there is a
significant possibility of such pollution being caused.

Contaminated land is also defined under Part 2A (Section 78A(2)) thus:
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“Contaminated land” is any land which appears to the local authority in whose
area it is situated to be in such a condition, by reason of substances in, on or
under the land that –
a. harm is being caused or
b. there is a significant possibility of harm being caused.

In the context of Section 78A(2), “harm” means lasting exposure to any person
resulting from the after-effects of a radiological emergency, past practice or past work
activity.
In order for land to be considered contaminated, all of the following three elements
must be present:




A source (of contamination).
A receptor (something affected by contamination).
A pathway (a way for the source to affect the receptor).

Source

Pathway






Receptor
Human Health
Controlled Waters
Property
Ecology

Figure 1– Contaminant Linkage
Where land is identified as ‘contaminated’ under Part 2A, then the Council would
have several options to address the contamination:




Enter negotiations with the relevant parties (liable persons) to encourage
voluntary remediation.
Serve notice on the relevant parties to compel remediation.
Carry out remediation works and recover costs from relevant parties.

Part 2A (Section 78B) requires that local authorities cause their areas to be inspected
with a view to identifying contaminated land. Relevant sections of the Act include:


Every local authority shall cause its area to be inspected from time to time for
the purpose –
a. of identifying contaminated land; and
b. of enabling the authority to decide whether any such land is land
which is required to be designated as a special site.



A local authority shall act in accordance with any guidance issued for the
purpose by the Secretary of State.

1.4.2 TOWN AND COUNTRY PLANNING ACTS
The most common method of addressing issues of contamination is through the
planning system.
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For many planning applications, a desk study and site walkover will be required to be
submitted as part of a planning application, as a minimum, when contamination is
suspected of being present on the development site.
If the desk study identifies a potential pollutant linkage, then conditions are likely to
be attached to any planning permissions, which will require the site investigation
works and remediation as necessary.
In this way, any new development within the Borough should be incapable of being
determined as “contaminated land”; the responsibility for carrying out all works lies
with the developer.

1.4.3 THE ENVIRONMENTAL DAMAGE (PREVENTION AND REMEDIATION)
REGULATIONS 2009
When there is an imminent threat of “environmental damage” or actual
“environmental damage” the operator responsible is required to take immediate steps
to prevent damage or further damage and to notify the authority.
“Environmental Damage” under the Environmental Damage Regulations is damage
to one or more of:




Protected species and natural habitats
Surface water or groundwater
Land

The Council has responsibility for damage to land under these regulations (damage
to waters is covered by the Environment Agency (EA), whilst damage to protected
species and natural habitats is covered by Natural England).
Damage to land is defined as:


Contamination of land by substances, preparations, organisms or microorganisms that results in a significant risk of adverse effects on human health.

Once the Council is aware of a potential case of “environmental damage”, either
because it has been reported by an operator, an interested party, or through other
means, it must determine whether there is “environmental damage”.
The Council is responsible for deciding what remedial measures will be implemented,
taking account of any measures proposed by the operator, and will consult certain
specified people before serving a remediation notice on the operator; operators are
responsible for carrying out remediation measures.
The Environmental Damage Regulations only apply to operators of economic
activities.

1.4.4 ENVIRONMENTAL PERMITTING REGULATIONS 2010
Under the Environmental Permitting Regulations 2010, anyone who applies for an
environmental permit (specifically, an Integrated Pollution Prevention and Control
(IPPC) Permit) is obligated, on surrender of their permit


To avoid any pollution risk resulting from the operation of the installation.
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To return the site of the regulated site to a satisfactory state, having regard to
the state of the site before the installation was put into operation.

In short, when an IPPC permit is surrendered, the site should be returned to the
same condition it was before the permit was granted.
It is a requirement of the Industrial Emissions Directive that a baseline study is
undertaken against which any future land contamination can be assessed.

1.4.5 WATER RESOURCE ACT 1991
The EA, under Section 161 of the Water Resources Act 1991, serve a works notice
to address situations where pollution has occurred, (or is likely to) and poses a risk to
groundwater.
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2 POLICY CONTEXT
2.1 EUROPEAN UNION POLICY
In 2006, the European Union (EU) published the Thematic Strategy for Soil
Protection5, the overall objective of which is the protection and sustainable use of
soil, based on the following guiding principles:
1. Preventing further soil degradation and preserving its functions:
-

when soil is used and its functions are exploited, action has to be
taken on soil use and management patterns, and
when soil acts as a sink/receptor of the effects of human activities or
environmental phenomena, action has to be taken at source.

2. Restoring degraded soils to a level of functionality consistent at least with
current and intended use, thus also considering the cost implications of the
restoration of soil.

2.2 CENTRAL GOVERNMENT POLICY
2.2.1 CONTAMINATED LAND STATUTORY GUIDANCE
The current government policy on contaminated land has been outlined in the latest
versions of the Part 2A Statutory Guidance6,7.
The overarching objectives of the Government’s policy on contaminated land and the
Part 2A regime are:
(a) To identify and remove unacceptable risks to human health and the
environment.
(b) To seek to ensure that contaminated land is made suitable for its current use.
(c) To ensure that the burdens faced by individuals, companies and society as a
whole are proportionate, manageable and compatible with the principles of
sustainable development.
The Government’s view is that enforcing authorities should seek to use Part 2A only
where no appropriate alternative solution exists. The Part 2A regime is one of several
ways in which land contamination can be addressed.
For example, land contamination can be addressed:
(a) When land is developed (or redeveloped) under the planning system, during
the building control process.
(b) Where action is taken independently by landowners.

5

Communication from the Commission to the Council, the European Parliament, the
European Economic and Social Committee and the Committee of the Regions - Thematic
Strategy for Soil Protection [SEC(2006)620] [SEC(2006)1165]
6
Department for Environment, Farming and Rural Affairs, ‘Contaminated Land Statutory
Guidance’, April 2012
7
Department of Energy and Climate Change, ‘Radioactive Contaminated Land Statutory
Guidance’, April 2012
CONTAMINATED LAND STRATEGY

JUNE 2016

15

TAMWORTH BOROUGH COUNCIL

(c) Other legislative regimes may also provide a means of dealing with land
contamination issues, such as building regulations; the regimes for waste,
water, and environmental permitting; and the Environmental Damage
(Prevention and Remediation) Regulations 2009.
Under Part 2A, the enforcing authority may need to decide whether and how to act in
situations where such decisions are not straightforward and where there may be
unavoidable uncertainty underlying some of the facts of each case. In so doing, the
authority should use its judgement to strike a reasonable balance between:
(a) Dealing with risks raised by contaminants in land and the benefits of
remediating land to remove or reduce those risks; and
(b) The potential impacts of regulatory intervention including financial costs to
whoever will pay for remediation (including the taxpayer where relevant),
health and environmental impacts of taking action, property blight, and
burdens on affected people.
The authority should take a precautionary approach to the risks raised by
contamination, whilst avoiding a disproportionate approach given the circumstances
of each case. The aim should be to consider the various benefits and costs of taking
action, with a view to ensuring that the regime produces net benefits, taking account
of local circumstances.

2.2.2 NATIONAL POLICY PLANNING FRAMEWORK
Further to the Part 2A Statutory Guidance, the National Policy Planning Framework8
seeks to encourage the remediation of contaminated land through the planning
regime:
 Section 11: Conserving and enhancing the natural environment
-

2.3

The planning system should contribute to and enhance the natural and
local environment by…remediating and mitigating despoiled, degraded,
derelict, contaminated and unstable land, where appropriate.

REGIONAL GOVERNMENT POLICY

2.3.1 RIVER BASIN MANAGEMENT PLANS
Tamworth Borough Council lies within the area of the following Humber River Basin
Management Plan:
The above plan has been developed by DEFRA and the EA, under the EU Water
Framework Directive, which requires all countries throughout the European Union to
manage the water environment to consistent standards.
The River Basin Management Plan focuses on the protection, improvement and
sustainable use of the water environment. Many organisations and individuals help to
protect and improve the water environment for the benefit of people and wildlife.

8

Department for Communities and Local Government, ‘National Planning Policy Framework’,
March 2012.
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The duties of each member state under the Water Framework Directive which are of
particular relevance to this Strategy are:







2.4

Prevent deterioration in the status of aquatic ecosystems, protect them and
improve the ecological condition of waters.
Aim to achieve at least good status for all water bodies by 2015. Where this is
not possible and subject to the criteria set out in the Directive, aim to achieve
good status by 2021 or 2027.
Meet the requirements of Water Framework Directive Protected Areas.
Conserve habitats and species that depend directly on water.
Progressively reduce or phase out the release of individual pollutants or
groups of pollutants that present a significant threat to the aquatic
environment.
Progressively reduce the pollution of groundwater and prevent or limit the
entry of pollutants.

STAFFORDSHIRE COUNTY COUNCIL POLICY

Staffordshire County Council, as the local planning authority on mineral and waste
matters, plays an important part in contaminated land, especially when considering
the impact of historic landfill sites.

2.4.1 THE MINERALS LOCAL PLAN 1994 – 2006
The Staffordshire Minerals Local Plan has been retained as a “saved policy” and is
currently being reviewed as an “emerging plan”; Key features of the policy include:



To conserve minerals as far as possible whilst ensuring an adequate supply
to meet needs.
To encourage sensitive working, restoration and aftercare practices so as to
preserve or enhance the overall quality of the environment.
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2.5 TAMWORTH BOROUGH COUNCIL POLICY
The Strategic Priorities of Tamworth Borough Council
The Contaminated land strategy will be implemented within Council’s Strategic
Priorities, which are:

1. ‘Living a quality life in Tamworth’
2. Growing Strong in Tamworth’
3. Delivering quality services in Tamworth’
The strategy has a role in delivering these strategies

2.5.1 PLANNING AND DEVELOPMENT CONTROL
The planning and development control system is likely to remain a key mechanism
for managing land contamination as part of the wider process of land redevelopment
and regeneration. Contamination can be a material planning consideration. The
National Planning Policy Framework (NPPF) radically altered the system of
development control by revoking previous planning guidance and replacing them with
a simpler, more overarching framework.
Part II A focuses on the identification and remediation of land which in its current use
poses an unacceptable risk to people or the environment. Current use includes any
use that has planning permission but is as yet unimplemented.
The role of the planning system is to control future development and land use. The
assessment of risk arising from contamination and remediation requirements should
be considered on the basis of both the current and proposed use.
The underlying approach to identifying and dealing with risk and the broad policy
objective of safeguarding human health and the environment are similar for both
regimes. After remediation under planning, as a minimum, land should not be
capable of being determined as contaminated land under Part II A of the
Environmental Protection Act 1990. (NPPF Para 121)
The Planning regime deals with land contamination for new uses of land. Situations
where there is a planned change of use that would result in the introduction of a new
receptor will not be within the remit of Part II A. The planning regime will be the most
appropriate legislation.
Contamination will be considered:
 During the preparation of development plans;
 When individual planning applications are determined. Planners need to apply
Part II A standards on granting permissions to avoid future regulation.
In addition, it is likely that a number of cases where remediation is effected through
the Part II A regime will also require planning permission for the necessary works.

2.5.2 NATIONAL PLANNING PRACTICE GUIDANCE
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In March 2014 the Government published its National Planning Practice Guidance
“Land Affected by Contamination”. This document sets out further Guidance on
paragraphs 109, 120, 121 and 122 of the National Planning Policy Framework.
The guidance endorses the consideration of contamination land in Local Plans such
as by using sustainability appraisal and the allocation of land known to be affected by
contamination only for appropriate development – and to be clear on the approach to
remediation.
It also states that consideration should be given to the possible impact on
neighbouring land (eg by polluting surface or groundwater), and that the Plans should
be clear on the role of developers and the requirements for information and
assessments.
It states that the information sought should be proportionate to the decision at the
outline stage, but before granting outline planning permission the Council will need to
be satisfied that:




It understands the contaminated condition of the site:
The proposed development is appropriate as a means of remediating it; and
It has sufficient information to be confident that it will be able to grant
permission in full at a later stage bearing in mind the need for the necessary
remediation to be viable and practicable.

The Guidance advocates working with developers to find acceptable ways to tackle
concerns over contamination, such as the use of conditions or planning obligations.
It reinforces the principle that the responsibility for securing a safe development rests
with the developer and/or land owner but qualifies this by advising that local
authorities should be satisfied that a proposed development will be appropriate for its
location and not pose an unacceptable risk.
The considerations of land remediation in the process of development management
is summarised is the flow chart at Figure 2.
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Figure 2

Land Remediation and Development Management
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3 STRATEGY OUTLINE
3.1 ROLES AND RESPONSIBILITIES
3.1.1 TAMWORTH BOROUGH COUNCIL
The primary regulator for Part 2A is the Council and specifically the Assets and
Environment Directorate. As such, the Council will carry out its responsibilities under
Part 2A in line with Statutory Guidance and any other relevant policies that may apply
(including the Council Enforcement Policy).

3.1.2 THE ENVIRONMENT AGENCY
If the Council identifies land which it considers (if the land were to be determined as
contaminated land) would be likely to meet one or more of the descriptions of a
special site set out in the Contaminated Land (England) Regulations 2006, it will
consult the EA and may, subject to the Agency’s advice and agreement, arrange for
the Agency to carry out any intrusive inspection of the land on behalf of the Council.
If the EA is to carry out such an inspection, the Council, where necessary, will
authorise a person nominated by the Agency to exercise the powers of entry
conferred by section 108 of the Environment Act 1995; the Council’s regulatory
functions under section 78B and 78C of Part 2A (including the inspection duty and
the decision as to whether land is contaminated land) and the need to comply with
the related provisions of the Statutory Guidance remain the sole responsibility of the
Council.
In any other case, where the Council determines land to be “contaminated land”, it
will consult with the EA.

3.1.3 OTHER AGENCIES
Other relevant organisations will be consulted on contaminated land issues when
specific circumstances require it, as outlined in
Table 1.

Land contamination outside of
the Tamworth Borough Council
area

Organisation
English Heritage
English Nature
Staffordshire
County Council

Issue
Property (Scheduled Ancient
Monuments)
Ecology

North Warwickshire Borough Council

Lichfield District Council

Table 1 – Consultees on contaminated land issues.
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3.2

AIMS AND OBJECTIVES

The Council is required to develop a “strategic approach” to inspection of all the land
within the Borough. This strategy focuses on how the Council will identify areas that
warrant detailed inspection rather than on individual sites and on how the Council will
carry out this detailed inspection. The aim of the strategy document is to ensure that
all those affected by, and involved in, inspection have the same clear understanding
of the reasons for inspection, how this will be carried out and over what timescale.
The objectives of the strategy document are:


To meet the statutory requirement to produce a written strategy which outlines
how the Council proposes to implement its inspection duties under Part II A of the
Environmental Protection Act 1990 within the context of its local conditions and its
own aims, objectives and priorities.



To demonstrate how the approach the Council will adopt meets the criteria in the
statutory guidance



To demonstrate how the Council plans to identify and mitigate health and
environmental risks that are unacceptable;



To outline the arrangements for liasing with adjacent authorities;



To outline how the Council will provide information to the Environment Agency
and other stakeholders who request information;



To provide a document as the basis for consultation with members of the public,
government organisations and non-government organisations and to demonstrate
the Council’s commitment to encourage Community participation;



To demonstrate the Council’s commitment to transparent, defensible and
consistent decision making by outlining how the Council intends to inspect its
area for contaminated land and how the council will act on discovery of potentially
contaminated sites;



To demonstrate how the Council’s resources will be used cost-effectively;



To form the basis for the mechanism of reviewing and updating the strategy and
information on the state of land;



To demonstrate the Council’s commitment to look for a better way of doing
things;



To show that the Council will address technical and management uncertainties in
a transparent manner; and



To outline the Council’s procedures for:




Identifying land which it may have interest in itself;
Obtaining and evaluating actual harm or pollution;
Identifying receptors and the possibility of whether they are
exposed to a contaminant;
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Collating existing information of possible sources of contamination
and effects;
Liaison with other statutory bodies, land owners, occupiers and
interested parties;
Responding to information/ complaints from member of the public,
business and other organisations; and
Managing information collected.

Part 2A (Section 78B) requires that local authorities cause their areas to be inspected
with a view to identifying contaminated land. Relevant sections of the Act include:


Every local authority shall cause its area to be inspected from time to time for
the purpose –
a. of identifying contaminated land; and
b. of enabling the authority to decide whether any such land is land
which is required to be designated as a special site.



A local authority shall act in accordance with any guidance issued for the
purpose by the Secretary of State.

Therefore and in line with the Statutory Guidance and government policy, the
objectives of the Council with respect to Part 2A are:
1. To identify and remove unacceptable risks to human health and the
environment.
2. To ensure that contaminated land is made suitable for its current, or
proposed, use.
3. To ensure that the burdens faced by individuals, companies and society are
proportionate, manageable and compatible with the principles of sustainable
development.

3.3

PRIORITIES

The Statutory Guidance suggests that the Council should take a strategic approach
to carrying out its inspection duty under section 78B(1). This approach should be
rational, ordered and efficient and it should reflect local circumstances.
The overall aim of the strategic inspection is to identify land that is potentially
contaminated within the Borough.
The Council has finite resources and cannot realistically expect to address all
potentially contaminated land within the Borough at once. Therefore, the Council
must direct its resources at sites that appear to present the greatest risk. This is in
line with the Statutory Guidance, which states:
When the local authority is carrying out detailed inspection of land in
accordance with Part 2A, it should seek to give priority to particular areas of
land that it considers most likely to pose the greatest risk to human health or
the environment.
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The methodology for identifying priority sites for detailed inspection is outlined in
Section 5 (Strategic Inspection).

3.4 ADDRESSING CONTAMINATION
The Statutory Guidance states:
Enforcing authorities should seek to use Part 2A only where no appropriate
alternative solution exists. The Part 2A regime is one of several ways in which
land contamination can be addressed. For example, land contamination can
be addressed when land is developed (or redeveloped) under the planning
system, during the building control process, or where action is taken
independently by landowners. Other legislative regimes may also provide a
means of dealing with land contamination issues, such as building
regulations; the regimes for waste, water, and environmental permitting; and
the Environmental Damage (Prevention and Remediation) Regulations 2009.
The Council will therefore seek to use Part 2A only where there is no appropriate
alternative available. The preference of the Council when addressing contamination
is:
1. To encourage voluntary remediation by the relevant parties (this would
include the encouragement of development on brownfield and potentially
contaminated sites where this is appropriate).
2. Where voluntary remediation cannot be carried out, to use alternative
legislation, where appropriate, to bring about remediation.
3. To use Part 2A as a last resort.
The above policy conforms to the Council’s Enforcement Policy and the “Regulators
Code9
The Council’s work under Part 2A will be carried out in tandem with other relevant
policies of the Council, in order to help identify the optimum means of addressing
potential contamination.

3.5 TIMETABLE FOR IMPLEMENTATION OF THE STRATEGY
A timetable for implementing this strategy is set out in Table 2. The dates stated are
approximate and are subject to adjustment due to a number of influences such as
available resources, changes in policy or priorities etc.

9

Regulators Code; 6 April 2014 Business Innovation
https://www.gov.uk/government/publications/regulators-code
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2016

2017

2018

2019

REVIEW AND UPDATE
CONTAMINATED LAND
STRATEGY
DEAL WITH URGENT
SITES AND THOSE
CAUSING IMMINENT
RISK TO HEALTH

REVIEW EXISTING
DATA AND DEVELOP
GIS

ORGANISE AND INPUT
DATA FOR GIS
ON-GOING
IDENTIFICATION OF
POTENTIALLY
CONTAMINATED LAND

LIST OF PRIORITISED
SITES
DETAILED INSPECTION
OF SITES
REVIEW AND
EVALUATE

Key

Table 2

Action Timetabled

Action may occur during this period

Timetable for implementation of strategy

CONTAMINATED LAND STRATEGY

JUNE 2016

25

2020

2021

TAMWORTH BOROUGH COUNCIL

4 TAMWORTH BOROUGH COUNCIL
4.1 GENERAL CHARACTERISTICS
The Borough of Tamworth is situated in the south-eastern corner of Staffordshire at
the confluence of the rivers Tame and Anker. It is approximately 15 miles north-east
of Birmingham.
A generalised plan of the Borough is shown in Figure 3.
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Figure 3– Map of the Borough (boundary highlighted in yellow)

4.1.1 SIZE AND BOUNDARY CHANGES
Prior to 1889 the Town occupied approximately 0.3 square miles (or 0.8 square
kilometres) and it now covers an area of approximately 12 square miles (or 31
square kilometres). This territorial increase for the borough has occurred as a result
of three major boundary alterations (in 1889, 1932 and 1965). Each boundary
alteration was linked with alterations in the county boundaries between Warwickshire
and Staffordshire.
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Up to the 1st April 1889 Tamworth lay astride the Warwickshire/ Staffordshire
boundary. The historic centre of Tamworth and the rest of the borough north of the
River Anker and the west of the River Tame lies in the historic county of
Staffordshire. The part of the borough south of the Anker and east of the Tame
belongs to the historic county of Warwickshire. In 1889 Tamworth became situated
wholly in Staffordshire to simplify county administration. Tamworth has remained in
Staffordshire ever since. These historical boundary changes are illustrated in Figure
4.
It is important that these historic changes are acknowledged at the information
collection stage because existing records on former land use may be catalogued as
connected with Warwickshire.
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Figure 2.2: Historical Boundary Changes

Historical Growth
Area prior to 1889
Area added 1889
Area added 1932
Area added 1965
Current borough boundary

Figure 4

This material has been reproduced from
Ordnance Survey digital map data with
the permission of the Controller of
Her Majesty's Stationary Office.
© Crown copyright.

Ordnance
Survey
Licensed System Supplier

Historical Boundary Changes
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4.1.2 POPULATION
Despite its communications and natural resource advantages, Tamworth was slow to
grow from a population of 4,000 in 1851 to 12,900 in 1951. Much of Tamworth’s
population and growth has resulted from alterations to the borough boundary. The
boundary extension in 1965 brought the population up to some 32,000. The decision
to receive “overspill” population from Birmingham also resulted in a large increase in
the town’s population during the 1960’s and 1970’s.
The resident population of the Borough in 2014 according to the Office of National
statistics is 76,900. The town continues to have a young age structure compared to
the population structure of Staffordshire with approximately 28% of the population of
Tamworth falling within the 0-19 age band.

4.1.3

LAND OWNED BY TAMWORTH BOROUGH COUNCIL

There are presently some 258.07 hectares of public open space within the Borough
ranging from major parks such as the Castle Pleasure Grounds and Wigginton Park,
to small grassed amenity areas within housing estates.
The Council’s Housing Department owns approximately 5,600 council dwellings
spread throughout the Borough. The dwellings include houses and flats and it is
estimated that 4100 have gardens.
The Assets Department also currently owns 233 properties. These properties
include buildings, car parks, cemeteries and sports facilities. The Council occupies
forty-six of these properties and one hundred and eighty seven are occupied by the
Council’s commercial and industrial tenants.
Several Council departments have terriers of the Council’s land holdings.

4.1.4 CURRENT LAND USE CHARACTERISTICS
How land is currently being used within the Borough is one of the most important
factors in the process of identifying contaminated land because it will indicate the
nature and location of receptors that the Council must consider. Furthermore, an
assessment of current land usage will be vital in determining which parts of the
Authority’s area may be a priority on the grounds that the relevant receptors exist.
There are four main categories of receptor that the Council must consider, namely:
human; ecological; property and controlled water. These receptors (“Part II A
receptors”) are defined more specifically in the statutory guidance.. Large areas of
Tamworth are currently occupied by potential Part II A receptors, this limits the
Council’s ability to demarcate areas of priority on the grounds that the relevant
receptor exists.
Tamworth now encompasses the ancient town of Tamworth and the outlying village
centres of Amington, Glascote, Belgrave, Wilnecote and Dosthill. Since the early
1970’s the old village centres have become linked into one urban mass by infilling
with housing and industrial developments. Tamworth is now largely urban in
character. The small area that hasn’t been developed is either currently used as
farm land, for recreation or is subject to shooting rights.
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With the exception of the north east of the Borough, Tamworth is largely urban in
character and much of the area of the Borough is residential use.

4.1.5 KEY PROPERTY TYPES
Tamworth has a rich historic environment with 137 listed buildings, some of which
are Scheduled Ancient Monuments. Scheduled Ancient Monuments are
archaeological sites of national significance by reason of their historic, architectural,
traditional or archaeological interest
and are afforded additional
protection under Part II A. The
Scheduled Ancient Monuments
within the Borough are:






The Norman motte and
sandstone bailey Castle on the
site of fortifications built in
AD913;
The Gate House near the
Castle;
Saint Editha’s Church; and
The remains of an ancient wall.

Part of the town centre has been
Tamworth Castle
designated as a Town Centre
Historic Area under the Listed
Buildings Act 1990. The historic
path of Offa’s Dyke (not to be
confused with the Offa’s Dyke separating England and Wales) demarcates the
boundary of this area. An archaeological survey must be completed as part of the
application for certain development works within this area. There are also numerous
suspected sites of archaeological interest outside the designated historic area.
Being a predominantly urban, a large proportion of the borough is occupied by
buildings including residential, commercial and industrial premises. A small
proportion of the borough is used for agricultural purposes and produce is also grown
on allotments, of which there are several in Tamworth.

4.2 GEOLOGY
Geology is the study of the geological features of an area, in particular its landforms
and the processes that have operated to produce the present day physical
landscape. The branches of geology concerned with underground and surface
waters are hydrogeology and hydrology respectively.
Movement of groundwater through rock or sediment can form a pathway from a
source of contamination to a receptor (e.g. the pollutant linkage may be completed
when groundwater is tapped by wells for domestic or agricultural use). Different rock
types and sediments have varying abilities to allow the free passage of groundwater
and any contaminant that has entered the groundwater. A layer of permeable rock,
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sand or gravel that absorbs water and allows its free passage in exploitable
quantities is classed as an aquifer. Rocks that are largely impermeable and do not
readily transmit water are termed non-aquifers.
Groundwater is also a recognised receptor under the contaminated land regime.
Aquifer remediation is difficult, prolonged and expensive and therefore the prevention
of contamination is important.

4.2.1 BROAD GEOLOGICAL CHARACTERISTICS
A simplified order of layers (according to age or geological period) for the geology of
Tamworth is as follows:

Alluvium
River terrace deposits
Boulder clay
Sands and gravels

Recent

Mercia Mudstone & Sherwood
Sandstone
Marls and sandstones
Etrururia marl
Grey shales, fireclays and thin
sandstones with coal seams

Triassic period

Carboniferous
period

Stockingford shales

Cambrian
period

Intrusive sills

Igneous

The generalised geology of Tamworth is shown in Figure 4.

4.2.2 DRIFT GEOLOGY
Drift or superficial deposits are recent deposits formed mainly by deposition by rivers
and consist of unconsolidated sediments such as gravel, sand, silt and clay. They
are present in discontinuous patches and rest on top of older rock layers that come to
or near the surface, which are referred to as “solid geology”.
Alluvium deposits are present in a band that follows the course of the rivers Anker
and Tame. Alluvium consists mainly of clay, silt, sand and gravel. River terrace
deposits that consist mainly of sand and gravel underlie some of the alluvium
deposits in the west of the town. These drift deposits allow free passage of water.
These deposits therefore have the potential to act as a pathway for contaminants.
Patches of Boulder Clay deposits are present in the north and north-east of the
borough. Boulder Clay is an unsorted mixture of fine-grained sediment surrounding
larger stones of various sizes. Boulder clay deposits form fairly impermeable layers
(i.e. they resist the passage of water).
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4.2.3 SOLID GEOLOGY
As illustrated by Figure 5, the solid geology of Tamworth consists of rock layers
(strata) of different ages:

TRIASSIC STRATA
The Triassic strata consists of Mercia Mudstone and Sherwood Sandstone. Mercia
mudstone is an unconsolidated sedimentary rock. It is regarded as a minor aquifer
for water resources purposes but a non-aquifer for groundwater protection purposes.
Sherwood Sandstones Aquifers (major aquifer) can be very permeable and therefore
have the potential to act as pathways. In addition, they are receptors in their own
right.

CARBONIFEROUS STRATA
The Carboniferous strata comprise Etruria Marl clay, sandstones, Grey shales and
coal seams.
Shale, also known as mudstone, is a dark fine-grained sedimentary rock formed by
compaction of mud, clay or silt. In contrast to sandstone, it impedes the flow of water
and can therefore act as a barrier to the movement of contamination through the
ground.
Shallow coal seams associated with the shale extend from the south of the borough
to the north-east of the Borough. Nodules and bands of ironstone often occur within
the coal measures sequence. These seams form the north-western part of the faultbounded Warwickshire Coalfield. The productive coal measures are about 260
metres thick, however, underground coal extraction has now ceased.

CAMBRIAN AND IGNEOUS STRATA
Dosthill is home to some of the oldest rock in Staffordshire – Cambrian Stockingford
Shales (mudstones). The Stockingford Shale rock formation is isolated among
newer rock.
Igneous Diorite sills have intruded into these beds of Stockingford Shale, forming the
Dosthill “Granite” at a later date.
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Figure 2.4: Generalised Geology of Tamworth
TAMWORTH BOROUGH COUNCIL

Rock Types (Geological Period)
Recent
Triassic
Carboniferous
Cambrian and Igneous

Figure 5

This material has been reproduced from
Ordnance Survey digital map data with
the permission of the Controller of
Her Majesty's Stationary Office.
© Crown copyright.

Ordnance
Survey
Licensed System Supplier

Generalised Geology of Tamworth
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4.3 HYDROLOGICAL AND HYDROGEOLOGICAL CHARACTERISTICS
Protection of the quality of controlled waters from contamination is a major objective
of the inspection strategy.

4.3.1

SURFACE WATER

The surface waters within the borough boundary include two rivers, namely the
Rivers Tame and Anker. There are also several brooks. The town is intersected by
the Coventry Canal and part of the town’s western boundary follows the course of the
Birmingham and Fazeley Canal. Tamworth also has several small lakes and pools
including Borrowpit Lake, Alvecote Pools and there are several pools at Dosthill
Since the town is situated at the confluence of two rivers, large parts of the borough
around these rivers are prone to flooding. Fortunately, the majority of this area is
outside of the built-up area.
Sampling carried out by the Environment Agency has found that the river water
quality varies throughout the Borough from poor to good (see Table 3). This
assessment is based on the General Quality Assessment for the period 1998-1999,
which uses chemical tests to indicate levels of organic pollution.
Stretch of river sampled
River Anker confluence of Potford Brook to the confluence of
the River Tame
Black-bourne Brook to the confluence of the River Tame

Grade
Good

Langley brook to the confluence of the River Tame

Fairly good

River Tame confluence of Kingsbury Brook to the confluence
of the River Anker
Coventry Canal

Poor

Good

Fairly good

Table 3: Water quality based on the Environment Agency’s General Quality
Assessment (1998-1999 results)
An important objective of the inspection strategy is that these standards of river
quality do not deteriorate due to the presence of contaminated land.

4.3.2

GROUNDWATER

Groundwater is important because it maintains the flow in many rivers and in some
cases it can be used for drinking water. The groundwater within the Tamworth is not
however, currently used for drinking water. Nonetheless, all groundwaters are
controlled waters and as such are given protection under Part II A.
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The concept of groundwater vulnerability recognises that risk of pollution from a
given activity is greater in certain hydrogeological, geological and soil situations than
others. Three main risk classes have been developed:


Major Aquifer:

These may be highly productive and able to support large
abstractions for public supply etc.
They are highly permeable and have a greater capacity to
transmit contaminants than minor aquifers.



Minor Aquifer:

These do not have a high primary permeability or can be
formations of variable permeability including unconsolidated
deposits. Although these aquifers seldom produce large
quantities of water for abstractions they are important for
local supplies and in supplying base flow to rivers.



Non-aquifer:

Generally contain insignificant quantities of groundwater.
However, groundwater flow through such rocks does take
place and needs to be considered in assessing the risk
associated with persistent pollutants.

Environment Agency Groundwater Vulnerability maps provide information on aquifer
designations within the Borough. These maps indicate that most of the Borough is
situated on top of a Minor Aquifer (see Figure 6).
Most of the soils within the borough are regarded as having high abilities to allow the
downward passage of contaminants and little ability to attenuate contaminants
because they are either shallow or susceptible to rapid flow directly to rock, gravel or
groundwater. Being largely urban, the soil vulnerability for most of the town has been
based on fewer observations than elsewhere.
Some rock formations (listed in the Schedule to The Contaminated Land (England)
Regulations 2000) are given special protection under the contaminated land regime.
If they become contaminated by certain contaminants the source land would be
designated as a “special site”. None of the formations of rock known to exist within
the Borough are listed in the schedule.
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Figure 2.5: Groundwater Vulnerability

TAMWORTH BOROUGH COUNCIL
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The Environment Agency has designated Source Protection Zones for groundwater
sources used for public drinking water supply and other sensitive uses, for example,
food production. The maximum extent of the zone is the catchment area for the
source and within which there are limits to the processes and activities that can occur
within that area. No such areas of protection have been designated in the Borough
of Tamworth. However, an area just outside the borough boundary, to the north-east
of the town, which includes the village of Hopwas, has been designated as a Zone III
Source Protection Zone.
Zone III Source Protection Zones are defined as the total area needed to support the
abstraction or discharge from the protected groundwater source. Potentially polluting
activities within this area could impact on a groundwater source. The Agency may
change the extent of this zone if additional data become available or if the
hydrological regime changes.

4.4 KEY WATER RESOURCE AND PROTECTION ISSUES
There are no private drinking water supplies within the Borough. South Staffordshire
Water PLC supplies all of the town’s drinking water. However, water is abstracted at
9 points within the Borough from the River Tame, River Anker and from Kettlebrook,
for public service use (e.g. for park irrigation, and for mobile gully emptiers) and for
general agricultural uses (spray irrigation).
Land may be classed as contaminated when materials in, on or under the land
resulting in actual, or are likely to result in pollution of controlled waters (as defined
by the Water Resources Act 1991, Part III, Section 104). This includes all rivers,
canals, lakes, groundwaters, estuaries and coastal waters.

4.5 ECOLOGY
Tamworth has two sites that are specifically included in the “eco-receptor” list
contained in the statutory guidance, namely:


Alvecote Pools

This site has been designated under the Wildlife and
Countryside Act 1981 (as amended) as a Site of Special
Scientific Interest (SSSI), because it’s ecological
characteristics are of national importance. This site is the
subject of safeguarding policies in the Staffordshire County
Structure Plan and Tamworth Local Plans. Alvecote Pools
has an area of approximately 129 hectares and part of the
site falls within the North Warwickshire Borough boundary;
and



Hodge Lane Local
Nature Reserve

This site has been designated under Section 21 of the
National Parks and Access to Countryside Act 1949 to
safeguard the reserve’s nature conservation value.
Tamworth Borough Council currently manages this site.

The Council intends to designate Broad Meadow, Dunstal, as a Local Nature
Reserve in the near future.
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In addition to these sites that have received statutory designations, Tamworth has 20
County Sites of Biological Importance (SBI’s)10. Although these SBIs are not
specifically included on the “Eco-receptor” list it is recognised, that they are of
considerable value because:
 they represent some of the last remaining natural habitat in the County,
 they support many more species than other areas,
 they enable migration of species from one area to another; and
 they provide many people with opportunity to experience nature.
Consequently, their protection will be considered during intrusive investigations and
in the design of remediation works.
Figure 7 shows the locations of sites of conservation interest both within the borough
and just outside of the borough boundary.
Tamworth also has two Regionally Important Geological / Geomorphological Sites
(RIGS), one at the Dosthill Granite Quarry and one at the Averill Brick Works.
There are European Protected Species within the Borough, for example great
crested newts, otter and bats.

10

Hodge Lane Local Nature Reserve is also a Site of Biological Importance
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Figure 2.3: Sites of Conservation Interest
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5 STRATEGIC INSPECTION
5.1 STATUTORY GUIDANCE
The Statutory Guidance suggests that the Council should take a strategic approach
to carrying out its inspection duty under section 78B(1). This approach should be
rational, ordered and efficient and it should reflect local circumstances.
The method for carrying out a strategic inspection of potentially contaminated land
can be summarised thus:
1.
2.
3.
4.

Data collection.
Data processing (initial prioritisation).
Desk studies.
Secondary prioritisation.

It should be noted that the Council will start with the assumption that land is not
contaminated land unless there is reason to consider otherwise.

5.2 DATA COLLECTION
In order to carry out a strategic inspection of the Borough, it is first necessary to
obtain as much relevant information on each potentially contaminated site as
possible.
As outlined in Section 1.4.1, in order for land to be contaminated the following must
be present:




A source (of contamination).
A receptor (something affected by contamination).
A pathway (a way for the source to affect the receptor).

Relevant receptors, as outlined in Part 2A, are summarised in
Table 44.
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Type of Receptor
Human Health

Ecological System

Property

Controlled Waters

Definition
NA
Site of Special Scientific Interest (under section
28 of the Wildlife and Countryside Act 1981)
National Nature Reserve (under section 35 of
the 1981 Act)
Marine Nature Reserve (under section 36 of the
1981 Act)
Area of Special Protection for Birds (under
section 3 of the 1981 Act)
“European Site” within the meaning of
regulation 8 of the Conservation of Habitats and
Species Regulations 2010
Any nature reserve established under section
21 of the National Parks and Access to the
Countryside Act 1949.
Any habitat or site accorded protection under
paragraph 6 of Planning Policy Statement (PPS
9) on nature conservation (i.e. candidate
Special Areas of Conservation, potential Special
Protection Areas and listed Ramsar Sites)
Crops, including timber
Produce grown domestically or on allotments for
consumption
Livestock
Owned or domesticated animals
Wild animals which are subject to shooting or
fishing rights
Buildings (any structure or erection and any part
of a building including any part below ground
level – does not include buried services such as
sewers, water pipes or electricity cables)
Part 3 of the Water Resources Act, except
“ground waters” does not include waters
contained in underground strata but above the
saturation zone.

Table 4 – Relevant Receptors under Part 2A
Relevant information that is held (or will be developed) on the Borough on the
corporate geographical information system (GIS) is summarised in
Table 5.
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Data Source
Current and historical mapping
Current and historical aerial photography
Current land use mapping
Geological mapping
Potential contaminant source mapping
Landfill mapping
Environmental permit holders
Hazardous substances & COMAH sites
Groundwater vulnerability mapping
Groundwater source protection zone mapping
Private water supply mapping
Aquifer mapping
Ecological mapping (SSSI, Nature Reserves etc)
Scheduled Ancient Monument mapping

Source









Pathway








Receptor











Table 5 – Sources of Information

5.3 DATA PROCESSING – INITIAL PRIORITISATION
Once sufficient data has been obtained, it can be processed in order to screen the
Borough for potentially contaminated sites.
The screening process involves identifying intersects between areas with potential
sources and areas with potential receptors, to obtain a basic list of potentially
contaminated sites.
Further data processing is required in order to refine this list and obtain a basic
prioritisation. Such processing takes into account:


The potential contamination source
o
o
o



How likely contaminants are to have been used at the site.
How likely contaminants are to have escaped or migrated from
containment or storage on the site.
How toxic or hazardous those contaminants might be.

The receptor sensitivity
o

Inherently, some receptors are considered to be more sensitive than
others. When conducting the screening process, the hierarchy when
considering receptor sensitivity as shown in Figure 8 will be followed:
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RECEPTOR SENSITIVITY
LESS SENSITIVE TO MORE SENSITIVE

Property

Ecology

Groundwater

Human Health

Figure 8 – Receptor Sensitivity for Prioritisation
Following the data processing, a prioritised list of potentially contaminated sites will
be developed. A manageable number of sites, which pose with the highest risk, will
then be selected for more detailed consideration.

5.4 DESK STUDIES
Subject to the results of the screening process, a manageable number of sites, which
potentially pose the greatest risk, will be selected to have a phase 1 (desk study)
carried out on them.
The desk study is the first step when carrying out detailed consideration of whether
land is contaminated or not and follows from good practice outlined in the Model
Procedures for the Management of Land Contamination - Contaminated Land Report
CLR 1111.
The desk study will consider all available information on the site, in order to generate
a preliminary risk assessment for a site. Such information will typically include
detailed consideration of:









Historical mapping.
Planning information.
Archive information
Geological information.
Previous site investigations (if available).
Site history (records of activities carried out at the site).
Coal Authority records (when appropriate).
Groundwater and environmental quality information.

A site walkover survey will usually be carried out, to obtain site photographs and
inspect the site for any visual evidence of contamination; in the case of Part 2A, it
may also be to confirm the current (or likely) use of the site. However, this may not
always be appropriate and therefore the need for a walkover survey will be
considered on a case by case basis.
The landowner, or other relevant parties, may be approached in order to obtain any
relevant information that they might hold on the site (where this is considered
appropriate). However, such enquiries will be considered on a case by case basis,
11

DEFRA and EA, ‘Model Procedures for the Management of Land Contamination –
Contaminated Land Report 11’, Revised June 2014.
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bearing in mind the Councils wish to minimise public alarm and issues of possible
property blight.
Once all the information has been gathered, a preliminary risk assessment can be
developed, based on the source-pathway-receptor model outlined in section 1.4.1.

5.5 POWERS OF ENTRY
Under Section 108 of the Environment Act 1995, the Council, or an authorised agent
of the Council (which would include the Environment Agency), may exercise the
following powers of entry when undertaking an investigation:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.

Entry of premises;
Entry with other authorised persons and with equipment or materials;
Examination and Investigation;
Direction that premises be left undisturbed;
Taking measurements, photographs and recordings;
Taking samples of air, water and land;
Subjecting articles or substances suspected of being polluting to tests;
Taking possession of and detaining such articles;
Requiring persons to answer questions;
Requiring production of records or the furnishing of extracts from
computerised records;
k. Requiring necessary facilities or assistance to be afforded; and
l. Any other power conferred by the Regulations.
In the case of a desk study, therefore, the Council has the power to obtain
information on potentially contaminated land, both from relevant persons (e.g. the
owner of the land, or a person who might be liable for contamination) and their
agents (for instance, environmental consultants who carried out work on a site). The
Council also has the power to request site access in order to undertake a site
walkover inspection and, in the case of a detailed inspection, to undertake intrusive
site investigation works.
Before exercising powers of entry, the Council will always seek to obtain cooperation
from the landowner or other relevant parties on a voluntary basis, in line with the
Statutory Guidance.

5.6 SECONDARY PRIORITISATION
Following the steps outlined above, the Council will have a number of desk studies,
each of which will contain an assessment of the risk posed by potential
contamination at each site.
The Council will use the results of the desk studies to identify land which it considers
to pose the greatest risk to human health or the environment, by carrying out a
manual prioritisation (the secondary prioritisation).
The secondary prioritisation will be carried out by the environmental protection
department and will allow for full consideration of all available information on each
potentially contaminated site.
The secondary prioritisation will inherently rely on professional judgement. Therefore,
the decision making process will be fully documented and justified by the author.
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Following the secondary prioritisation, the Council will have produced a list of sites;
the sites which appear to be the most likely to pose the greatest risk will be placed at
the top of the list and will be addressed first when undertaking detailed inspections.
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6 DETAILED INSPECTION
6.1 OBTAINING FURTHER INFORMATION
Following the secondary prioritisation, the Council must determine whether there is a
reasonable possibility that a significant contaminant linkage exists.
The process for obtaining additional information will continue until there is sufficient
evidence for the Council to determine whether the land is contaminated or not.
If, at any stage, the Council considers that there is no longer a reasonable possibility
that a significant contaminant linkage exists, the Council will not carry out any further
inspection in relation to that linkage.

6.2 REQUEST FOR FURTHER INFORMATION FROM RELEVANT PARTIES
By this stage, the Council will have a desk study report on a site. The Council may, or
may not, already have contacted relevant parties to request specific information that
they hold on the site.
Before considering detailed inspections, the Council will contact relevant persons (if
possible) to request information on the site (as outlined in Section 5.5) where this has
not already been done. If necessary, this will be by issue of a notice to request
information.

6.3 INTRUSIVE SITE INVESTIGATIONS
6.3.1 GENERAL APPROACH
Where evaluation of all available data suggests that there is a reasonable possibility
that a significant pollutant linkage may exist, it may be necessary to visit the site and
carry out some form of on-site testing, or take away samples for analysis. In every
case this will be carried out by a ‘suitable person’, adequately qualified to undertake
the work. Inspections will be conducted as quickly, discreetly, and with as little
disruption, as reasonably possible.
The Council will seek to consult the landowner before inspecting their land, unless
there is a particular reason why this is not possible (for instance, because it is not
possible to identify or contact the landowner).
Should the owner refuse access, or cannot be found, the Council will consider using
powers of access as outlined in Section 5.5.

6.3.2 VOLUNTARY PROVISION OF INFORMATION
If a reasonable possibility of a contaminant linkage exists on a site, then the Council
will consider undertaking an intrusive site inspection of the land in order to obtain
sufficient information to determine whether it is contaminated land or not.
However, if a relevant person were to offer to provide such information within a
reasonable and specified time, and does so, then the Council would not proceed with
its own investigation.
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6.3.3 POTENTIAL SPECIAL SITES
In the case of potential special sites (as set out in the Contaminated Land (England)
Regulations 2006), the Council will liaise with the EA and, subject to their advice and
agreement, permit the EA to carry out an intrusive site inspection on behalf of the
Council. The Council will, where necessary, authorise the EA to exercise the powers
of entry outlined in Section 3.1.2.
The definition of a special site is reproduced in Appendix 1
Where the EA carries out an inspection on behalf of the Council, the Council’s
regulatory functions under section 78B and 78C of the 1990 Act (including the
inspection duty and the decision as to whether land is contaminated land) remain the
sole responsibility of the Council.

6.3.4 COUNCIL INSPECTIONS OF LAND
Intrusive investigations will be carried out by the Council in accordance with
appropriate good practice technical procedures for such investigations.
Should it be necessary, the Council will employ a consultant or contractor to
undertake appropriate site investigation works and prepare a report; the Council will,
if necessary, authorise the contractor to exercise powers of entry as outlined in
Section 5.5.. The Council will ensure, as far as possible, that any consultants are
appropriately qualified and competent to undertake the work.

CONTAMINATED LAND STRATEGY

JUNE 2016

48

TAMWORTH BOROUGH COUNCIL

7 RISK ASSESSMENT
7.1 GROUNDS FOR DETERMINATION
There are six possible grounds for determining land to be contaminated:





Significant harm is being caused.
There is a significant possibility of significant harm being caused.
Significant pollution of controlled waters is being caused.
There is a significant possibility of significant pollution of controlled waters.

With respect to harm from radioactivity:



Harm may be caused.
There is a significant possibility that harm may be caused.

In making any determination the Council will take all relevant information into
account, carry out appropriate scientific assessments, and act in accordance with the
statutory guidance. The determination will identify all three elements of the pollutant
linkage and explain their significance.

7.2 EVALUATION OF RISK
7.2.1 CURRENT USE
Under Part 2A, risks are evaluated in the context of the current use of the land. In this
case, the current use is determined as:





The current use of the land.
Reasonably likely future use of the land which would not require planning
permission.
Any temporary use to which the land is put, or likely to be put, within the
bounds of the current planning permission.
Likely informal use of the land, whether authorised by the owners or
occupiers, or not.

When considering risks from future use of a site which fall under the definition of
current use, it will be assumed that any development which is subject to a planning
permission will be fully carried out (including any conditions), although issues of
potential land contamination would ordinarily be addressed in such circumstances
through the planning system.

7.2.2 CONTAMINANT LINKAGE
For there to be a risk, an appropriate contaminant linkage must exist (as outlined in
Figure 1).



A “contaminant” is a substance which is in, on, or under the land and which
has a potential to cause significant harm to a relevant receptor, or to cause
significant pollution of controlled waters.
A “receptor” is something that could be adversely affected by a contaminant –
namely, a person, an ecosystem, property, or controlled waters (as defined in

CONTAMINATED LAND STRATEGY

JUNE 2016

49

TAMWORTH BOROUGH COUNCIL



Table 4).
A “pathway” is a route by which a receptor is or might be affected by a
contaminant.

A contaminant linkage is the relationship between a contaminant, a pathway and a
receptor. All three elements of a contaminant linkage must exist in relation to a
particular site before it can be considered to be contaminated land under Part 2A,
including evidence of the actual presence of contaminants.
The Council may encounter sites with multiple contaminant linkages, from a number
of different contaminants, pathways and receptors. In such cases, the Council may
treat contaminants with similar properties as a single contaminant source, provided
that there is a scientifically robust reason for doing so; the Council will fully document
the reasons for adopting this approach where appropriate.

7.2.3 RISK ASSESSMENT
The process of risk assessment involves understanding the risks posed by land and
the associated uncertainties.
As more information is obtained on a site (in the case of this Strategy, from
identification of land as potentially contaminated in the preliminary prioritisation, to
the collection of all available information in a desk study and finally the collection of
site specific data in a site investigation), the understanding of the risks posed by a
site increase and the uncertainties decrease.
The collection of information on a site increases until it is possible for the Council to
decide:



That there is insufficient evidence of contamination to justify further
investigation into the site; and/or
Whether or not the land is contaminated land.

In order to continue to justify obtaining more information on a site, the Council must
be satisfied that an unacceptable risk could reasonably exist.

7.2.4 EXTERNAL EXPERTISE
Contaminated land is a complex subject and requires skills in a number of different
disciplines. It is possible that, if a site is particularly complex, the Council may not
have adequate in house expertise to be able to adequately assess the risks.
Where necessary, the Council will seek external experts to assist in the risk
assessment. external experts may come from government departments (as outlined
in Section 2 or specialist consultancies. This is especially relevant when considering
potential special sites (Section 6.3.36.3.3), for which the Environment Agency may
assume some responsibility.
In all cases, the Council will maintain sole responsibility for determining whether land
is, or is not, contaminated.
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7.2.5 NORMAL PRESENCE OF CONTAMINANTS
It is possible that, in some circumstances, some substances might be present in what
would otherwise be considered “elevated” concentrations due to natural
circumstances, for instance:



The natural presence of contaminants from the underlying geology that might
reasonably be considered typical of an area and have not been shown to
pose an unacceptable risk to health or the environment.
The presence of contaminants from low level diffuse pollution and common
human activity (for example, from historic use of leaded petrol and the
spreading of ash from domestic coal fires in gardens and allotments that
might have been considered typical).

In these circumstances, the Council will not usually consider the land to be
contaminated, unless there is a particular reason to consider that those contaminants
might pose a significant risk.

7.2.6 RISK ASSESSMENT METHODOLOGY
There are a number of different methodologies for assessing risks from different
contaminants to different receptors. Current methodologies which would typically be
used by the Council are outlined below, although their use would depend on their
specific relevance to the site being investigated, as well as any updates or revisions
to official technical guidance. The use of alternative risk assessment methodologies
will be considered if there are justifiable benefits from doing so.
Human Health


The Council will seek to apply the methodology outlined in the Contaminated
Land Exposure Assessment (CLEA) model12 when assessing the risks from
potential contaminants to human health.



The Council may rely on the use of soil guideline values (SGV), published by
the EA and developed with the CLEA model, as a screening tool to identify
land that does not pose a significant risk to human health. Where an SGV has
not been developed, generic assessment criteria13, 14 (GAC), which have
been developed using the CLEA model, may be used instead. In either case,
the use of a SGV or GAC will only considered where the assumptions used to
generate the SGV or GAC are appropriate to the specifics of the site under
investigation. The recent publication of Category 4 Screening Levels (C4Ls)
provide a further source of information for determining risks to human health
from contamination present.

12

EA, Updated Technical Background to the CLEA model – Science Report SC050021/SR3,
2009
13
Land Quality Management (LQM) and CIEH, The LQM/CIEH Generic Assessment Criteria
nd
for Human Health Risk Assessment (2 edition), 2009
14
Contaminated Land: Applications in Real Environments (CL:AIRE), Soil Generic
Assessment Criteria for Human Health Risk Assessment, 2010
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When considering risks from ground gas, the Council would consider
guidance offered in BS8485:200715 and CIRIA C66516 when characterising a
site and identifying remediation options.
Human Health - Radioactivity
The risk assessment of potential radioactive contaminated land will be
undertaken using the methodology outlined in the Radioactive Contaminated
Land Exposure Assessment Model17 (RCLEA).
Groundwater



Risk assessments for groundwater will be undertaken using the EA Remedial
Targets Methodology18.
Ecology



When considering risks to ecological systems, the Council would seek to
follow the Ecological Risk Assessment19 (ERA) methodology set out by the
EA.

7.2.7 CATEGORISATION OF RISK
Starting from the position that the land is not ‘contaminated’ the local authority shall
build a case based on robust scientific evidence and the principles found in the
Statutory Guidance.
.
The Statutory Guidance indicates that the local authority should use the following
categorisations in their assessments:
Categories 1 and 2: would encompass land which is capable of being determined as
contaminated land on grounds of significant possibility of
significant harm to human health.
Categories 3 and 4: would encompass land which is not capable of being determined
on such grounds.
A more detailed description of each category in relation to human health is given in
Table 6

15

BSi, BS8485:2007 Code of Practice for the Characterization and Remediation from Ground
Gas in Affected Developments, 2007
16
CIRIA, CIRIA C665 Assessing Risks Posed by Hazardous Ground Gases to Buildings,
2007
17
EA, Using RCLEA – the Radioactively Contaminated Land Exposure Assessment
Methodology, 2011
18
EA, Remedial Targets Methodology – Hydrogeological Risk Assessment for Land
Contamination, 2006
19
EA, An Ecological Risk Assessment Framework for Contaminants in Soil, 2008
CONTAMINATED LAND STRATEGY

JUNE 2016

52

TAMWORTH BOROUGH COUNCIL

Part II A Contaminated Land
Category 1
Category 2

Not Part II A Contaminated Land
Category 3
Category 4

Land should be deemed to
be a Category 1: Human
Health case where:

Land should be placed into
Category 3 if the authority
concludes that the strong
case described in Section
4.25(a) of the Statutory
Guidance does not exist,
and therefore the legal test
for significant possibility of
significant harm is not met.
Category 3 may include
land where the risks are not
low, but nonetheless the
authority considers that
regulatory intervention
under Part 2A is not
warranted. This recognises
that placing land in
Category 3 would not stop
others, such as the owner or
occupier of the land, from
taking action to reduce risks
outside of the Part 2A
regime if they choose.
The authority should
consider making available
the results of its inspection
and risk assessment to the
owners/occupiers of
Category 3 land.

(a) the authority is aware
that similar land or
situations are known, or
are strongly suspected on
the basis of robust
evidence, to have caused
such harm before in the
United Kingdom or
elsewhere; or
(b) the authority is aware
that similar degrees of
exposure (via any
medium) to the
contaminant(s) in question
are known, or strongly
suspected on the basis of
robust evidence, to have
caused such harm before
in the United Kingdom or
elsewhere;
(c) the authority considers
that significant harm may
already have been caused
by contaminants in, on or
under the land, and that
there is an unacceptable
risk that it might continue
or occur again if no action
is taken. Among other
things, the authority may
decide to determine the
land on these grounds if it
considers that it is likely
that significant harm is
being caused, but it
considers either:

Land should be placed
into Category 2 if the
authority concludes, on
the basis that there is a
strong case for
considering that the risks
from the land are of
sufficient concern, that
the land poses a
significant possibility of
significant harm, with all
that this might involve and
having regard to Section
1 of the Statutory
Guidance.
Category 2 may include
land where there is little
or no direct evidence that
similar land, situations or
levels of exposure have
caused harm before, but
nonetheless the authority
considers on the basis of
the available evidence,
including expert opinion,
that there is a strong case
for taking action under
Part 2A on a
precautionary basis.

Land should be deemed
to be a Category 4:
Human Health case
where:
(a) Land where no
relevant contaminant
linkage has been
established.
(b) Land where there are
only normal levels of
contaminants in soil, as
explained in Section 3 of
the Guidance.
(c) Land that has been
excluded from the need
for further inspection and
assessment because
contaminant levels do not
exceed relevant generic
assessment criteria in
accordance with Section 3
of the Guidance, or
relevant technical tools or
advice that may be
developed in accordance
with paragraph 3.30 of the
Guidance.
(d) Land where estimated
levels of exposure to
contaminants in soil are
likely to form only a small
proportion of what a
receptor might be
exposed to anyway
through other sources of
environmental exposure
(e.g. in relation to average
estimated national levels
of exposure to substances
commonly found in the
environment, to which
receptors are likely to be
exposed in the normal
course of their lives).

(i) that there is insufficient
evidence to be sure of
meeting the “balance of
probability” test for
demonstrating that
significant harm is being
caused; or
(ii) that the time needed to
demonstrate such a level
of probability would cause
unreasonable delay, cost,
or disruption and stress to
affected people
particularly in cases
involving residential
properties.

Table 6

Definitions of the Category 1 to 4 Classification of Contaminated Land
for Human Health
(ref Sections 4.19 – 4.25 of the Statutory Guidance; 2012
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The categories that will be used for the classification of contaminated land in respect
of controlled waters are shown in Table 7

Part II A Contaminated Land
Category 1
Category 2

Not Part II A Contaminated Land
Category 3
Category 4

There is a strong and
compelling case for
considering that a
significant possibility of
significant pollution of
controlled waters exists.

The risks are such that
the tests set out above are
not met, and therefore
regulatory intervention
under Part 2A is not
warranted.

The strength of evidence
to put the land into
Category 1 does not exist;
but nonetheless, on the
basis of the available
scientific evidence and
expert opinion, considers
that the risks posed by the
land are of sufficient
concern that the land
should be considered to
pose a significant
possibility of significant
pollution of controlled
waters on a precautionary
basis.

There is no risk, or the
level of risk posed is low.

Table 7 – Risk Categorisation for Controlled Water

In the case of radioactive contamination of land, the possibility of harm is a measure
of the probability, or frequency, of the occurrence of circumstances which would lead
to lasting exposure being caused where:
a. The potential annual effective dose is below or equal to 50 millisieverts (mSv)
per annum; and
b. The potential annual equivalent dose to the lens of the eye and to the skin is
below or equal to 15 mSv and 50 mSv respectively.
The Council will regard the possibility of harm as significant if, having regard to
uncertainties, the potential annual effective dose from any lasting exposure multiplied
by the probability of the dose being received is greater than 3 mSv.
Risk assessments for ecological systems and property are not categorised in the
same way as above, but instead are considered as outlined in Tables 8 and 9.
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Significant Harm
Harm which results in an irreversible
adverse change, or in some other
substantial adverse change, in the
functioning of the ecological system
within any substantial part of that
location.
Harm which significantly affects any
species of special interest within that
location and which endangers the longterm maintenance of the population of
that species at that location.
In the case of European sites, harm
which endangers the favourable
conservation status of natural habitats at
such locations or species typically found
there.

Significant Possibility of Significant
Harm

Significant harm of that description is
more likely than not to result from the
contaminant linkage in question.

There is a reasonable possibility of
significant harm of that description being
caused, and if that harm were to occur,
it would result in such a degree of
damage to features of special interest at
the location in question that they would
be beyond any practicable possibility of
restoration.

Table 8 – Risk Categorisation for Ecological Systems
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Significant Possibility of
Significant Harm

Crops, Produce, Livestock, Domestic Animals and Game

Significant Harm
For crops, a substantial diminution in yield or
other substantial loss in their value resulting
from death, disease or other physical
damage.
Significant harm would be considered when a
substantial proportion of the animals or crops
are dead or otherwise no longer fit for their
intended purpose.
Food will be regarded as being no longer fit
for purpose when it fails to comply with the
provisions of the Food Safety Act 1990.
Where a diminution in yield or loss in value is
caused by a contaminant linkage, a
diminution or loss of over 20% will be
regarded a substantial diminution or loss.
For domestic pets, death, serious disease or
serious physical damage.
For other property in this category, a
substantial loss in its value resulting from
death, disease or other serious physical
damage.
Structural failure, substantial damage or
substantial interference with any right of
occupation.

Property

Substantial damage or substantial
interference as occurs when any part of the
building ceases to be capable of being used
for the purpose for which it is or was
intended.
In the case of a scheduled Ancient
Monument, substantial damage will also be
regarded as occurring when the damage
significantly impairs the historic, architectural,
traditional, artistic or archaeological interest
by reason of which the monument was
scheduled.

Conditions would exist for
considering that a significant
possibility of significant harm
exists to the relevant types of
receptor where the Council
considers that significant harm is
more likely than not to result from
the contaminant linkage in
question, taking into account
relevant information for that type
of contaminant linkage,
particularly in relation to the
ecotoxicological effects of the
contaminant.

Conditions would exist for
considering that a significant
possibility of significant harm
exists to the relevant types of
receptor where the Council
considers that significant harm is
more likely than not to result from
the contaminant linkage in
question during the expected
economic life of the building (or
in the case of a scheduled
Ancient Monument the
foreseeable future), taking into
account relevant information for
that type of contaminant linkage.

Table 9 – Risk Categorisation for Property
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8 DETERMINATION OF CONTAMINATED LAND
8.1 PRE-DETERMINATION
8.1.1 NOTIFICATION OF DECISIONS – NON CONTAMINATED LAND
Where the Council inspects land and determines that it is not contaminated land, the
Council will prepare a written statement confirming that it does not consider the land
to be contaminated land.
The Council will maintain records including the reasons for deciding that land is not
contaminated land.
The Council will also provide a copy of the written statement to the owners of the
land; the Council will consider providing the same to other interested parties as
appropriate and with due regard to the Council’s legal obligations under the Freedom
of Information Act 2000 and the Environmental Information Regulations 2004.

8.1.2 NOTIFICATION OF DECISIONS – CONTAMINATED LAND
Where the Council considers that land meets the definition of contaminated land, the
Council will inform the owners and occupiers of the land, as well as any other person
who may be liable to pay for remediation, of the Council’s intention to determine the
land as contaminated land, unless there is an overriding reason not to do so.
The Council may also consider representations from interested parties regarding the
intention for determination.

8.1.3 RISK SUMMARY
In accordance with the statutory guidance, the Council will produce a risk summary
for any land where the Council considers it likely that the land may be determined as
contaminated.
The risk summary will explain how the Council understands the risks and other
factors which are relevant in a way that is understandable to non-experts; this will be
prepared before a determination is made.
The risk summary will include:


A summary of the Council’s understanding of risk, including a description of:
o
o
o
o
o

The contaminants involved.
The identified contaminant linkages or a summary of the linkages.
The potential impacts.
The estimated possibility that impacts may occur.
The timescale over which risks may become manifest.



A description of how the Council understands the uncertainties behind the
risk.



A description of risks put in context.
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A description of the Council’s initial views on possible remediation. This will
include:
o
o
o
o
o

What remediation might entail.
How long remediation might take.
The likely effects of remediation works on local people and
businesses.
How much difference it might be expected to make to the risks posed
by the contaminated land.
The Council’s initial assessment of whether remediation would be
likely to produce a net benefit.

8.1.4 PHYSICAL EXTENT OF LAND TO BE DETERMINED
The Council will identify the area of land that it is considering determining as
contaminated land, based on the available information regarding historic land use
boundaries and information from site investigations.
Large areas of contaminated land may be sub-divided into smaller plots, with
separate determinations for each area, where appropriate. For instance, divisions
may be based on the nature of the pollutant linkages which have been identified,
historic and current land ownership, liability and the nature of any remediation which
may be required.

8.1.5 VOLUNTARY REMEDIATION
The Council may decide not to determine the land, if there were an offer to deal with
the contamination on a voluntary basis, although such a decision would be taken on
a case by case basis, and would involve consideration of a number of factors
including (but not limited to):




The proposed timescales.
The technical acceptability of any proposal.
The proposed remediation standards.

8.2 DETERMINATION
If, following pre-determination consultation, there are no valid reasons to delay
determination, the Council will formally determine land as contaminated land.

8.2.1 PUBLIC REGISTER
The Council maintains a public register of contaminated land, as prescribed by
Section 78R of the Act; this is reproduced in Appendix 3.
.
Information on the public register may also be made available online through the
Council website.
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8.2.2 SPECIAL SITES
Where a site is determined as a special site (as outlined in Appendix 2), the EA
would, under normal circumstances, formally take on the responsibilities of the
Council with regards to the enforcement of Part 2A.
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9 REMEDIATION
9.1 OUTLINE
Once land has been determined as contaminated land, the Council must consider
how it should be remediated and, where appropriate, it must issue a remediation
notice to require such remediation.
Remediation involves undertaking works to break, or permanently disrupt, the
contaminant linkage, thus ensuring that the site no longer poses an unacceptable risk
to any receptors; remediation may also involve taking reasonable steps to remedy
harm or pollution that has been caused by a significant contaminant linkage.

9.2 REMEDIATION WORKS
9.2.1 REMEDIATION AIMS
The aim of remediation is to demonstrably address contaminant linkages. Such
works may involve the following:






Reducing or treating the contaminant part of the linkage (e.g. by physically
removing contaminants or contaminated soil or water, or by treating the soil or
water to reduce levels of contaminants, or by altering the chemical or physical
form of the contaminants).
Breaking, removing or disrupting the pathway parts of the linkage (e.g. a
pathway could be disrupted by removing or reducing the chance that
receptors might be exposed to contaminants, for example by installing gas
membranes in a property, or by sealing land with a material such as clay or
concrete).
Protecting or removing the receptor. For example, by changing the land use
or restricting access to land it may be possible to reduce risks to below an
unacceptable level.

Remediation may be completed in one operation, or split across several phases.
As well as carrying out remediation works, further site investigation may be required
in order to provide evidence that the remediation works have been carried out to a
satisfactory standard (known as verification), or to determine where further works
may be required. Such works may also involve site monitoring, especially where
groundwater or ground gas are involved, over a prolonged period in order to obtain
sufficient information on which to make a robust decision.

9.2.2 REMEDIATION STANDARDS AND REASONABLENESS
The overall aim of remediation works is to break the contaminant linkage that has
been identified on a site. However, the Council will consider the reasonableness of
the remediation requirements, taking into account the cost of remediation works and
the seriousness of any harm that might be caused.
Where the Council considers that it is not practicable or reasonable to remediate land
to a degree where it stops being contaminated land, it will consider instead whether it
would be reasonable to require remediation to a lesser standard.
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When considering what is reasonable, the Council will take into account:





The practicability, effectiveness and durability of remediation.
The health and environmental impacts of the chosen remedial options.
The financial cost which is likely to be involved.
The benefits of remediation with regard to the seriousness of the harm or
pollution of controlled waters in question.
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10 LIABILITY AND COSTS
Under Part 2A, the Council is responsible for identifying liable persons and
apportioning liability amongst those groups; the Council may also recover its costs
where it has had to carry out remediation. This section outlines the process that the
Council will follow when doing so.

10.1 IDENTIFICATION OF LIABLE PERSONS
For each identified significant contaminant linkage, the Council will make reasonable
enquiries to identify persons who caused or knowingly permitted that linkage. Those
persons would be classified as follows:



Class A persons – Generally the polluters and those who knowingly permit
contamination; this includes developers who leave contamination on a site.
Class B persons – The current owners or occupiers of the land.

If no Class A persons can be identified for a given contaminant linkage, then liability
may fall to Class B persons (with the exception of contaminant linkages that fall
solely to controlled waters).
Once all of the liable persons have been identified, they are placed in a liability
group, based on their class (i.e. a ‘Class A liability group’ or a ‘Class B liability
group’).
If no liable persons can be established, that contaminant linkage becomes an orphan
linkage; the Council has the power to carry out remediation of orphan linkages, at its
own cost.

10.2 REMEDIATION
Following identification of the liable persons for each contaminant linkage, the
Council will identify the remediation that is necessary for each contaminant linkage.
Where there is only one contaminant linkage on the contaminated land, all
remediation actions will refer to that contaminant linkage. However, if there are two or
more contaminant linkages, the Council will establish if that remediation action
relates to a single contaminant linkage (a single linkage action) or multiple
contaminant linkages (a shared action).
Where remediation is a shared action, the Council will establish whether the shared
action is:



A common action – that which addresses contaminant linkages to which it is
referable, and would have been part of the remediation works if each
contaminant linkage had been addressed separately.
A collective action – that which addresses contaminant linkages to which it is
referable, but would not have been part of the remediation for one or more of
those contaminant linkages if they had been addressed separately.

This distinction may be important when considering how costs may be split between
liable persons.
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10.3 ATTRIBUTING LIABILITY
10.3.1 CLASS A PERSONS
Where a liability group has been established for a contaminant linkage, that group
will be responsible for carrying the cost of remediation; however, the Council will
consider whether any members of the liability group are exempted from liability under
Part 2A. This is done by carrying out a number of exclusion tests, in strict order, until
only one person remains in the liability group. Where an exclusion test would remove
all persons from liability, that test is not run and the next test is applied.
Those exclusion tests are summarised thus:
1.
2.
3.
4.
5.
6.

Excluded activities.
Payment made for remediation.
Sold with information.
Changes to substances.
Escaped substances.
Introduction of pathways or receptors.

The Council has responsibility for attributing remediation costs between liable
persons; this is a complex legal matter and the Council will follow the procedure laid
out in the Statutory Guidance.

10.3.2 CLASS B PERSONS
Two exclusion tests have been set for Class B persons, the purpose of which is to
exclude from liability those who do not have an interest in the capital value of the
land.

10.4 RECOVERY OF COSTS
Under Part 2A, if the Council carries out remediation it is entitled to recover its
reasonable costs from doing so.

10.4.1 COST RECOVERY DECISIONS
When deciding on whether to pursue recovery of costs, the Council will have regards
to the following principles:



The recovery of costs should be as fair and equitable as possible to all who
have to meet remediation costs, including the taxpayer.
The “polluter pays principle” should be applied.

The Council will seek to recover all of its reasonable costs for remediation; however,
the Council may waive or reduce the recovery of its costs where it considers this
appropriate and reasonable – for instance, in circumstances where:





The recovery of costs would cause undue hardship to the appropriate person.
There is a threat of business insolvency or closure.
There could be adverse impacts on the activities on charities.
There could be adverse impacts on registered social landlords.
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In the case of Class B persons (and where the presence of contamination
was not known about nor reasonably foreseeable), where recovering full
costs appears unreasonable.

The Council may be willing to consider deferring recovery of costs and instead
securing them by a charge on the land in question.
When making decisions on the recovery of costs, the Council will require relevant
information on that person’s financial status; when making such requests, the Council
will consider:




Accessibility of the information.
The cost of obtaining the information.
The likely significance of the information.

Any personal financial information will be held in accordance with the Councils
obligations under the Data Protection Act 1998.
The Council will inform relevant persons of the outcome of cost recovery decisions,
and the reasons for making those decisions.
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11 MISCELLANEOUS PROVISIONS
11.1 FUNDING FOR CONTAMINATED LAND STRATEGY
The Council will seek to advance the Contaminated Land Strategy in line with its
statutory duties as budgetary constraints allow.
Where possible, the Council will seek funding for the investigation of potentially
contaminated land from the Environment Agency under the Local Authority
Contaminated Land Capital Programme.

11.2 COUNCIL OWNED LAND
It may be the case that the Council may have some liability or other interest in land
identified as potentially contaminated under this Strategy. This could occur for a
number of reasons, including:



Land identified as potentially contaminated is owned by the Council
(allotments, for example).
The Council has been identified as a potentially liable person (see Section
10).

The Council will seek to treat Council owned land on the same basis as privately
owned land within the Borough.

11.3 PROVISION OF ENVIRONMENTAL INFORMATION
The Council often receives requests for information on land within the Borough,
typically as part of environmental due diligence or as part of the preparation of a desk
study.
The Council will, on request, provide information on land within the Borough which
may, for example, include:






Historic topographical mapping.
Historic landfill sites.
Information contained within any public register (including the contaminated
land register and environmental permit register).
Previous site investigations carried out by the Council under Part 2A.
Contaminated land issues addressed through the planning system.

When compiling information, the Council will act in accordance with the Freedom of
Information Act 2000 and the Environmental Information Regulations 2004.
The Council will usually levy a reasonable fee for compiling and preparing
environmental information.
Some information held by the Council might not be available due to copyright
restrictions.
The Council will not release information on sites identified as ‘potentially
contaminated’ (under the Strategic Inspection) as part of the Contaminated Land
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Strategy. Any list of potentially contaminated land is information which is considered
to be ‘a record which is in the course of completion’ and therefore exempt from
disclosure under Regulation 12(4) of the Environmental Information Regulations
2004. This is also in keeping with the aim of the Statutory Guidance, which seeks to
avoid potential property blight.

CONTAMINATED LAND STRATEGY

JUNE 2016

66

APPENDIX 1 – OUTLINE OF THE CONTAMINATED LAND
STATUTORY PROCEDURE

LA develops its approach to
inspection & publishes its
Inspection Strategy

START

Agency provides advice &
information & receives copy of
Inspection Strategy

LA implements its strategy by:
categorising & prioritising land
& carrying out detailed
inspection

Agency provides information
& advice & carries out
detailed inspection at the
request of the LA where
appropriate

LA determines whether a
particular area of land is

Both regulators consider
whether land is a potential
Special Site.

'contaminated land'

Agency provides advice on
Special Sites & responds to the
first LA notification

Any disagreements are
referred to Secretary of State
who makes decision & notifies
No

the parties

Is Part II A applicable ?

Yes

Remediation
carried out
through
'other'
regulatory
means

LA notifies relevant parties of
decision with regard to Special
Sites

LA notifies relevant parties of
outcome of determination

LA regulates
'contaminated land'

Designated 'Special
Site'?

No

Yes

Agency regulates
'Special Sites'

EnFA considers:




LA keeps
inspection &
Inspection
Strategy under
review & reports
regulatory
progress to
Agency

what remediation is required
how it should be carried out
who is liable for cost of
remediation

Remediation is
'unreasonable'?

Yes

EnFA issues a
Remediation Declaration

No
LA = Local Authority
EnFA = Enforcing Authority

= Consultation

= Advice in relation to
water pollution

Remediation through
agreement or own
action ?

Remediation carried out
under terms of
Remediation Statement

No

EnFA finalizes liabilities

LA reviews compliance, deals
with appeals & maintains
Register

Yes

EnFA serves Remediation
Notice

Agency reviews compliance,
maintains register & deals with
appeals

APPENDIX 2 - LEGAL DEFINITION OF SPECIAL SITE

The following is an extract from the Contaminated Land Regulations 2006.
Land required to be designated as a special site
2.—
(1)

Contaminated land of the following descriptions is prescribed for the purposes
of section 78C(8) as land required to be designated as a special site—
(a)

land affecting controlled waters in the circumstances specified in
regulation 3;

(b)

land which is contaminated land by reason of waste acid tars in, on or
under the land;

(c)

land on which any of the following activities have been carried on at
any time—
(i)

the purification (including refining) of crude petroleum or of oil
extracted from petroleum, shale or any other bituminous
substance except coal; or

(ii)

the manufacture or processing of explosives;

(d)

land on which a prescribed process designated for central control has
been or is being carried on under an authorisation, where the process
does not solely consist of things being done which are required by
way of remediation;

(e)

land on which an activity has been or is being carried on in a Part A(1)
installation or by means of Part A(1) mobile plant under a permit,
where the activity does not solely consist of things being done which
are required by way of remediation;

(f)

land within a nuclear site;

(g)

land owned or occupied by or on behalf of—
(i)

the Secretary of State for Defence;

(ii)

the Defence Council,

(iii)

an international headquarters or defence organisation, or

(iv)

the service authority of a visiting force, being land used for
naval, military or air force purposes;

(h)

land on which the manufacture, production or disposal of—
(I)

chemical weapons,

(ii)

any biological agent or toxin which falls within section
1(1)(a) of the Biological Weapons Act 1974(1)
(restriction on development of biological agents and
toxins), or

(iii)

(2)

any weapon, equipment or means of delivery which
falls within section 1(1)(b) of that Act (restriction on
development of biological weapons), has been carried
on at any time;

(i)

land comprising premises which are or were designated by the
Secretary of State by an order made under section 1(1) of the
Atomic Weapons Establishment Act 1991(2) (arrangements for
development etc of nuclear devices);

(j)

land to which section 30 of the Armed Forces Act 1996(3) (land
held for the benefit of Greenwich Hospital) applies;

(k)

land which is contaminated land wholly or partly by virtue of
any radioactivity possessed by any substance in, on or under
that land; and

(l)

land which—
(i)

is adjoining or adjacent to land of a description
specified in any of sub–paragraphs (b) to (k); and

(ii)

is contaminated land by virtue of substances which
appear to have escaped from land of such a
description.

For the purposes of paragraph (1)(b), “waste acid tars” are tars which—
(a)

contain sulphuric acid;

(b)

were produced as a result of the refining of benzole, used lubricants or
petroleum; and

(c)

are or were stored on land used as a retention basin for the disposal
of such tars.

(3)

In paragraph (1)(d), “authorisation” and “prescribed process” have the same
meanings as in Part 1 of the 1990 Act (integrated pollution control and air
pollution control by local authorities) and the reference to designation for
central control is a reference to designation under section 2(4) (which
provides for processes to be designated for central or local control).

(4)

In paragraph (1)(e), “Part A(1) installation”, “Part A(1) mobile plant” and
“permit” have the same meanings as in the Pollution Prevention and Control
(England and Wales) Regulations 2000(4).

(5)

In paragraph (1)(f), “nuclear site” means—
(a)

any site in respect of which, or part of which, a nuclear site licence is
for the time being in force; or

(b)

any site in respect of which, or part of which, after the revocation or
surrender of a nuclear site licence, the period of responsibility of the
licensee has not come to an end.

(6)

In paragraph (5), “nuclear site licence”, “licensee” and “period of
responsibility” have the meanings given by the Nuclear Installations Act
1965(5).

(7)

For the purposes of paragraph (1)(g), land used for residential purposes or by
the Navy, Army and Air Force Institutes must be treated as land used for
naval, military or air force purposes only if the land forms part of a base
occupied for naval, military or air force purposes.

(8)

In paragraph (1)(g)—
“international headquarters” and “defence organisation” mean, respectively,
any international headquarters, and any defence organisation, designated for
the purposes of the International Headquarters and Defence Organisations
Act 1964(6);
“service authority” and “visiting force” have the same meanings as in Part 1 of
the Visiting Forces Act 1952(7).

(9)

In paragraph (1)(h), “chemical weapon” has the same meaning as in
subsection (1) of section 1 of the Chemical Weapons Act 1996(8),
disregarding subsection (2) of that section.

Pollution of controlled waters
3.

The circumstances to which regulation 2(1)(a) refers are where—
(a)

controlled waters which are, or are intended to be, used for the
supply of drinking water for human consumption are being
affected by the land and, as a result, require a treatment
process or a change in such a process to be applied to those
waters before use, so as to be regarded as wholesome within
the meaning of Part 3 of the Water Industry Act 1991(1) (water
supply);

(b)

controlled waters are being affected by the land and, as a
result, those waters do not meet or are not likely to meet the
criterion for classification applying to the relevant description of
waters specified in regulations made under section 82 of the
Water Resources Act 1991(2) (classification of quality of
waters); or

(c)

controlled waters are being affected by the land and—
(i)

any of the substances by reason of which the pollution
of the waters is being or is likely to be caused falls
within any of the families or groups of substances listed
in paragraph 1 of Schedule 1 to these Regulations; and

(ii)

the waters, or any part of the waters, are contained
within underground strata which comprise wholly or
partly any of the formations of rocks listed in paragraph
2 of Schedule 1 to these Regulations.

SCHEDULE 1
SPECIAL SITES
1.

The families and groups of substances relevant for the purposes of regulation
3(c)(i) are—
organohalogen compounds and substances which may form such
compounds in the aquatic environment;
organophosphorus compounds;
organotin compounds;
substances which possess carcinogenic, mutagenic or teratogenic properties
in or via the aquatic environment;
mercury and its compounds;
cadmium and its compounds;
mineral oil and other hydrocarbons;
cyanides.

2.

The formations of rocks relevant for the purposes of regulation 3(c)(ii) are—
Pleistocene Norwich Crag;
Upper Cretaceous Chalk;
Lower Cretaceous Sandstones;
Upper Jurassic Corallian;
Middle Jurassic Limestones;
Lower Jurassic Cotteswold Sands;
Permo–Triassic Sherwood Sandstone Group;
Upper Permian Magnesian Limestone;
Lower Permian Penrith Sandstone;
Lower Permian Collyhurst Sandstone;
Lower Permian Basal Breccias, Conglomerates and Sandstones;
Lower Carboniferous Limestones.

APPENDIX 3 - PUBLIC REGISTER OF INFORMATION

The following is an extract from the Environmental Protection Act Part 2A Section
78R, 78S and 78T.
78R Registers.
(1)

Every enforcing authority shall maintain a register containing prescribed
particulars of or relating to—
(a)

remediation notices served by that authority;

(b)

appeals against any such remediation notices;

(c)

remediation statements or remediation declarations prepared
and published under section 78H above;

(d)

in relation to an enforcing authority in England and Wales,
appeals against charging notices served by that authority;

(e)

notices under subsection (1)(b) or (5)(a) of section 78C above
which have effect by virtue of subsection (7) of that section as
the designation of any land as a special site;

(f)

notices under subsection (4)(b) of section 78D above which
have effect by virtue of subsection (6) of that section as the
designation of any land as a special site;

(g)

notices given by or to the enforcing authority under section
78Q(4) above terminating the designation of any land as a
special site;

(h)

notifications given to that authority by persons—

(i)

on whom a remediation notice has been served, or
(ii)

(j)

who are or were required by virtue of section 78H(8)(a)
above to prepare and publish a remediation statement,
of what they claim has been done by them by way of
remediation;

notifications given to that authority by owners or occupiers of
land—
(i)

in respect of which a remediation notice has been
served, or

(ii)

in respect of which a remediation statement has been
prepared and published, of what they claim has been
done on the land in question by way of remediation;

(k)

convictions for such offences under section 78M above as may
be prescribed;

(l)

such other matters relating to contaminated land as may be
prescribed; but that duty is subject to sections 78S and 78T
below.

(2)

The form of, and the descriptions of information to be contained in,
notifications for the purposes of subsection (1)(h) or (j) above may be
prescribed by the Secretary of State.

(3)

No entry made in a register by virtue of subsection (1)(h) or (j) above
constitutes a representation by the body maintaining the register or, in a case
where the entry is made by virtue of subsection (6) below, the authority which
sent the copy of the particulars in question pursuant to subsection (4) or (5)
below—
(a)

that what is stated in the entry to have been done has in fact
been done; or

(b)

as to the manner in which it has been done.

(4)

Where any particulars are entered on a register maintained under this section
by the appropriate Agency, the appropriate Agency shall send a copy of those
particulars to the local authority in whose area is situated the land to which
the particulars relate.

(5)

In any case where—
(a)

any land is treated by virtue of section 78X(2) below as
situated in the area of a local authority other than the local
authority in whose area it is in fact situated, and

(b)

any particulars relating to that land are entered on the register
maintained under this section by the local authority in whose
area the land is so treated as situated, that authority shall send
a copy of those particulars to the local authority in whose area
the land is in fact situated.

(6)

Where a local authority receives a copy of any particulars sent to it pursuant
to subsection (4) or (5) above, it shall enter those particulars on the register
maintained by it under this section.

(7)

Where information of any description is excluded by virtue of section 78T
below from any register maintained under this section, a statement shall be
entered in the register indicating the existence of information of that
description.

(8)

It shall be the duty of each enforcing authority—
(a)

to secure that the registers maintained by it under this section
are available, at all reasonable times, for inspection by the
public free of charge; and

(b)

to afford to members of the public facilities for obtaining copies
of entries, on payment of reasonable charges; and, for the
purposes of this subsection, places may be prescribed by the
Secretary of State at which any such registers or facilities as
are mentioned in paragraph (a) or (b) above are to be available
or afforded to the public in pursuance of the paragraph in
question.

(9)

Registers under this section may be kept in any form.

78S Exclusion from registers of information affecting national security.
(1)

No information shall be included in a register maintained under section 78R
above if and so long as, in the opinion of the Secretary of State, the inclusion
in the register of that information, or information of that description, would be
contrary to the interests of national security.

(2)

The Secretary of State may, for the purpose of securing the exclusion from
registers of information to which subsection (1) above applies, give to
enforcing authorities directions—
(a)

specifying information, or descriptions of information, to be
excluded from their registers; or

(b)

specifying descriptions of information to be referred to the
Secretary of State for his determination; and no information
referred to the Secretary of State in pursuance of paragraph
(b) above shall be included in any such register until the
Secretary of State determines that it should be so included.

(3)

The enforcing authority shall notify the Secretary of State of any information
which it excludes from the register in pursuance of directions under
subsection (2) above.

(4)

A person may, as respects any information which appears to him to be
information to which subsection (1) above may apply, give a notice to the
Secretary of State specifying the information and indicating its apparent
nature; and, if he does so—
(a)

he shall notify the enforcing authority that he has done so; and

(b)

no information so notified to the Secretary of State shall be
included in any such register until the Secretary of State has
determined that it should be so included.

78T Exclusion from registers of certain confidential information.
(1)

(2)

(3)

No information relating to the affairs of any individual or business shall be
included in a register maintained under section 78R above, without the
consent of that individual or the person for the time being carrying on that
business, if and so long as the information—
(a)

is, in relation to him, commercially confidential; and

(b)

is not required to be included in the register in pursuance of
directions under subsection (7) below; but information is not
commercially confidential for the purposes of this section
unless it is determined under this section to be so by the
enforcing authority or, on appeal, by the Secretary of State.

Where it appears to an enforcing authority that any information which has
been obtained by the authority under or by virtue of any provision of this Part
might be commercially confidential, the authority shall—
(a)

give to the person to whom or whose business it relates notice
that that information is required to be included in the register
unless excluded under this section; and

(b)

give him a reasonable opportunity—
(i)

of objecting to the inclusion of the information on the
ground that it is commercially confidential; and

(ii)

of making representations to the authority for the
purpose of justifying any such objection; and, if any
representations are made, the enforcing authority shall,
having taken the representations into account,
determine whether the information is or is not
commercially confidential.

Where, under subsection (2) above, an authority determines that information
is not commercially confidential—
(a)

the information shall not be entered in the register until the end
of the period of twenty-one days beginning with the date on
which the determination is notified to the person concerned;

(b)

that person may appeal to the Secretary of State against the
decision; and, where an appeal is brought in respect of any
information, the information shall not be entered in the register
until the end of the period of seven days following the day on
which the appeal is finally determined or withdrawn.

(4)

An appeal under subsection (3) above shall, if either party to the appeal so
requests or the Secretary of State so decides, take or continue in the form of
a hearing (which must be held in private).

(5)

Subsection (10) of section 15 above shall apply in relation to an appeal under
subsection (3) above as it applies in relation to an appeal under that section.

(6)

Subsection (3) above is subject to section 114 of the Environment Act 1995
(delegation or reference of appeals etc).

(7)

The Secretary of State may give to the enforcing authorities directions as to
specified information, or descriptions of information, which the public interest
requires to be included in registers maintained under section 78R above
notwithstanding that the information may be commercially confidential.

(8)

Information excluded from a register shall be treated as ceasing to be
commercially confidential for the purposes of this section at the expiry of the
period of four years beginning with the date of the determination by virtue of
which it was excluded; but the person who furnished it may apply to the
authority for the information to remain excluded from the register on the
ground that it is still commercially confidential and the authority shall
determine whether or not that is the case.

(9)

Subsections (3) to (6) above shall apply in relation to a determination under
subsection (8) above as they apply in relation to a determination under
subsection (2) above.

(10)

Information is, for the purposes of any determination under this section,
commercially confidential, in relation to any individual or person, if its being
contained in the register would prejudice to an unreasonable degree the
commercial interests of that individual or person.

(11)

For the purposes of subsection (10) above, there shall be disregarded any
prejudice to the commercial interests of any individual or person so far as
relating only to the value of the contaminated land in question or otherwise to
the ownership or occupation of that land.

